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JOINT APPENDIX 


[Filed September 18, 1956] 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THE JACKSONVILLE JOURNAL COMPANY, ) 
Appellant | 
v. ) Case No. 13547 
) 
) 
) 





FEDERAL COMMUNICATIONS COMMISSION, 


Appellee 


NOTICE OF APPEAL AND STATEMENT 
OF REASONS THEREFOR 


Nature of Proceedings 


Appellant, The Jacksonville Journal Company, a Florida Corpora- 
tion, and the owner and operator under authority from the Federal Com- 
munications Commission (hereinafter referred to as the '"Commission") 
of television broadcast station WJHP-TV, Jacksonville, Florida, on 
UHF Channel 36, hereby gives notice of appeal from a Decision and 





Order of the Commission, released August 31, 1956 (FCC 56-799), granting 


the application of Florida-Georgia Television Company, Inc. for con- 
struction permit for commercial television broadcast station on Channel 
12 in Jacksonville, Florida. | 
Appellant is a person aggrieved and whose interests are adversely 
affected within the meaning of Section 402(b)(6) of the Communications 
Act of 1934, as amended, by the aforesaid Decision and Order of 
August 31, 1956 granting an application for construction permit within 
the meaning of Section 402(b)(1) of said Act. | 
Appellant is aggrieved by said action of the Gomidisaton and its 
interests are adversely affected by reason of the serious economic injury 








2 

caused to it thereby (Sanders Brothers v. FCC, 309 US 470), and from 
the denial to it by said action of the relief requested in a Petition for 
Rule Making and Request for Stay filed by appellant with the Commission 
on June 29, 19 56, thereby effectively denying appellant the opportunity 
to obtain relief from the present Table of Allocations and causing it to 
face certain extinction as a result of the operation of a second VHF 
station in Jacksonville. Further details with reference to appellant's 
aggrievement by said action of the Commission are recited below. 

Nature of the Commission Proceedings 

1. Petitioner, The Jacksonville Journal Company (hereinafter 
referred to as "WJHP-TV"), is a corporation organized under the 
laws of the State of Florida. It is the owner of commercial television 
station WJHP-TV in Jacksonville, Florida, and pursuant to Commission 
authority, has operated said television station on UHF Channel 36 since 
December, 1953. 

2. Since 1952, by virtue of the adoption by the Commission of its 
so-called Sixth Report and Order, the allocation of television channels 
to Jacksonville, Florida, prescribed by Section 3.606 of the Commission's 
Rules, has been VHF Channels 4 and 12 for commercial use, VHF Channel 
7 for non-commercial education use, and UHF Channels 30 and 36 for 
‘commercial use. The only television station in operation in Jacksonville, 
other than Station WJHP-TV, is Station WMBR-TV, which commenced 
commercial operation on VHF Channel 4 in October, 1949, as Jackson- 
ville’s only TV station, which status continued until December, 1953, 
when WJHP-TV brought Jacksonville its only competitive TV service 
to date. 

3. Notwithstanding WJHP-TV's extensive efforts and expenditures 
during the past three years, to establish and maintain an effectively 
competitive television service on Channel 36 in Jacksonville, it has 
not been able to overcome the inherent competitive disadvantages of 
UHF as compared to VHF in attracting advertising revenue from local, 
national and network sources. Petitioner's experience as a UHF broad- 


caster has paralleled the experience of other pioneer UHF broadcasters 











3 
who have operated UHF facilities in markets to which the Commission 
has intermixed both VHF and UHF channel allocations.2/ On March 31, 
1955, the Commission announced a policy of entertaining petitions pro- 
posing the deintermixture of UHF and VHF channels in intermixed 
markets, and pursuant to said policy, instituted proposed rule making 
looking to the deintermixture of the television channel allocation in 


Peoria, Illinois, Evansville, Indiana, Madison, Wisconsin and Hartford, 





Connecticut. On April 11, 1955, petitioner filed with the Commission a 
proposal for deintermixture of the television channel allocation for 
Jacksonville. On November 10, 1955, the Commission denied the de- 
intermixture proposals pertaining to Peoria, Evansville, Madison 

and Hartford, and at the same time denied WJ HP-TV's Jacksonville 
deintermixture petition. Simultaneously, the Commission instituted 





a general rule making proceeding in Docket No. 11532 looking toward 
a solution of the VHF-UHF intermixture problem on a nationwide basis. 
In denying the petitions for "selective deintermixture" on November 10, 
1955, the Commission said that when it decided the proceedings instituted 
in Docket No. 11532, it would then "be in a position to consider ques- 
tions. ...concerning specific channel assignments in individual communities 
or limited areas". | 

4. On June 26, 1956, the Commission issued its final Report 
and Order in Docket No. 11532. In this Report and Order the Commission 
concluded that under its existing Table of Allocatim s it would be im- 
possible for many markets ever to obtain effective competitive television 
service because said Table does not provide for such markets a sufficient 
number of substantially equal competitive facilities. | Accordingly, the 





Report and Order proposed a long-range program looking to the complete 
elimination of VHF-UHF intermixture, and then laid down certain stan- 
dards and criteria for granting immediate interim relief to markets where 
the existing Table of Allocations precluded effective competitive tele- 
vision service. The Commission stated that the opportunity for more ef- 
fective competition involves a "basic choice. . . .between the elimination 


1/ Wilton E. Hall, et al., v. FCC, decided September 6, 1956-- 
pages 12 and 13 of Slip Opinion and cases cited in f. ny 29. 


| 
| 


| 
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‘of VHF channel assignments to create improved opportunities for UHF 
‘broadcasting and, alternatively, the assignment of additional local VHF 
channels". The Commission invited petitions from interested parties 
for "additional or alternative amendments to the Table of Assignments". 
5. Simultaneously with the adoption of the June 26th Report and 
Order in Docket No. 11532, the Commission on its own motion instituted 
13 separate rule making proceedings looking to the accomplishment of 
the objectives announced in said Report and Order to provide immediate 
‘relief to certain communities which, under the existing Table of Alloca- 
tions, the Commission found could not reasonably expect to obtain an 
effective competitive television service. Among the 13 communities 
for which the Commission proposed to provide immediate relief were 
New Orleans and Duluth/Superior, where the existing Table of Alloca- 
tions provides for two or more UHF stations and two VHF stations. In 
the case of New Orleans, the Commission proposed to delete one of 
the VHF channels and substitute therefor a UHF channel. In the case of 
Duluth/Superior, the Commission proposed to add a third VHF channel 
for commercial use by changing the allocation of Channel 8, already 
allocated to Duluth/Superior, from non-commercial educational to 


commercial. 2/ 


_2/ The Commission's Report and Order of June 26 in Docket No. 

_ 11532 and the institution of the 13 rule making proceedings brought 
almost immediate and unequivocal approval from Congress. On July 23, 
1956, Senator Magnuson transmitted to the Commission Senate Report 
No. 2769, 84th Congress, 2nd Session, in which the Committee stated: 


"C. Deintermixture Should be Effected as 
Broadly and Quickly as Possible 


-"Deintermixture should be effected on as broad a basis as possible in 
order to make clear to the broadcasting industry, to advertisers and 
advertising agencies, and to the public that UHF is not only going to be 
maintained but expanded to assume its necessary place in our overall 

television system. In so doing, of course, long-awaited encouragement 
will be given to many UHF broadcasters who are hanging on, despite 

severe losses, in hope that at long last something will be done for 

_UHF besides talking about it. 

! (continued on following page) 








5 | 
6. Likewise included among the 13 cities for which immediate 


deintermixture proposals were instituted by the Commission on June 





26th, were four cities--Peoria, Springfield, Hartford and New Orleans-- 
where a VHF channel was proposed to be deleted, and where said 

VHF channel had been applied for by two or more applicants whose ap- 
plications had already been the subject of a comparative hearing and 
were then awaiting final decision by the Commission. 
(Footnote 2 continued) bead | 


"The committee recognizes that the Commission cannot bring about 
deintermixture overnight. However, as stated above, it feels that 
the Commission should move with all possible dispatch, designating 
additional proposals for hearing and expediting the proceedings in 
every way. 





"Such a course,even though it may take some months to carry out, may 
serve to halt the deterioration of the UHF situation which has been taking 
place. Furthermore, it will demonstrate, more than any mere words 
can, the Commission's determination that UHF shall continue to play 

an important, and ever increasing, part in American television. 





"In this connection, the committee is of the opinion that the licensee 

or grantee of any VHF channel which may be deleted in the process of 
deintermixture should be granted a UHF channel in its stead. No holder 
of a VHF station license should lose his grant without getting a prior 
right to a UHF license in its place. It would appear that this could be 
done through appropriate show-cause proceedings. Similarly, if a VHF 
channel deleted from one community is allocated to another community 
with a faltering UHF station, or a UHF station has been forced off the 
air, the licensee of the latter should be granted the new VHF channel, 
thus making the market all VHF. | 


"The committee agrees with the Commission that silactive deinter- 
mixture, in and of itself alone, is not a final and complete answer to 
the problem of television allocations. However, it is the one essential 
step which is broadly supported, which can be taken now, and which 
will, to the fullest degree possible, insure the preservation of UHF 
until other measures can be devised. Obviously the Commission should 
push its proposals for an all-UHF television system, or for other 

long range solutions, as rapidly as possible, to the end that we may 
have multiple services in all important markets, with local stations 

in aS many communities as can support them. Such a system will be 
possible only if UHF is preserved. The Commission should therefore 
proceed to deintermix on a broad scale as rapidly as possible." 

1 RR 35-12, 13. | 
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7%. Three days after the adoption of the June 26th Report and Order 
in Docket No. 11532, WJHP-TV filed a Petition for Rule Making and 
Request for Stay, pointing out that Jacksonville, Florida, met in every 
respect the standards and criteria employed by the Commission to 
qualify as a market for which immediate relief from the existing Table 
of Allocations is imperative if the people of Jacksonville and surrounding 
area are to be provided with an effective competitive television service. 
WJHP-TV's petition proposed immediate relief to Jacksonville alter- 
natively by either of the two methods applied by the Commission itself, 
as referred to in paragraph 5 above, to provide relief to other communi- 
ties with similar allocations. The first-designated as Plan 1--was 
exactly the same as the proposal instituted by the Commission on its 
own motion for the Superior/Duluth market, i.e., the addition of a 
third commercial VHF channel to Jacksonville by removing the educa- 
tional reservation from Channel 7 already allocated to Jacksonville. 

The second--designated as Plan 2--proposed the deletion of VHF 
Channel 12 and the substitution therefor of UHF Channel 46, which is 
exactly the type of relief proposed by the Commission on its own motion 
for New Orleans. 

8. WJHP-TV's petition pointed out that there was no logical 


explanation for the Commission's having ignored Jacksonville when it 


instituted 13 rule making proceedings concurrently with its June 26th 
Report and Order in Docket No. 11532 to bring its Table of Allocations 
into conformity with the views, findings and conclusions set forth in 
said Report and Order. The exact parallel between conditions, from 
both an allocation and operating standpoint, as they exist in Jacksonville 
with conditions existing in the other markets for which the Commission 
on June 26th instituted rule making proceedings to bring existing allo- 
cations into conformity with the views, findings and conclusions ex- 
pressed in the June 26th Report and Order, makes it apparent that the 
failure of the Commission to propose interim relief for Jacksonville 
on its own motion was an error which, upon notice, required prompt 














ci 
and effective rectification. WJHP-TV, therefore, requested that the 
Commission institute rule making proceedings immediately to adopt 





either Plan 1 or Plan 2 proposed in its petition for correcting the 
Jacksonville allocation. In the 13 separate rule making proceedings 
instituted by the Commission on its own motion on J une 26, the Com- 
mission had specified September 10th as the date by! which interested 
parties were required to file comments regarding the changes in the 
Commission's Table of Allocations proposed. Accordingly, WJHP-TV 





requested that the Commission likewise require interested parties to 

file their comments regarding WJHP-TV's proposed changes in the Table 

of Allocations by September 10th in order that the public of Jacksonville 

and WJHP-TV would not be prejudiced by the omission of Jacksonville 

from the list of cities to be brought into conformity with the findings 

and conclusions reached by the Commission in its June 26th Report 

and Order. WJHP-TV's petition concluded with the following paragraphs: 
"18. It is equally apparent that the benefits to the public of 

continued service from WJHP-TV will be destroyed and attainment of 

three competitive services will be defeated if a commercial service 





on Channel 12 is permitted to commence before interim relief for 
Jacksonville as proposed herein and as envisioned by the Commission's 
June 26th Report and Order is accomplished. It is vital, therefore, to 
attainment of a condition in Jacksonville where three competitive stations 
can co-exist with greater or less opportunity (depending m whether Plan 
1 or Plan 2 is finally adopted) for effective competition, that Commission 
action in the pending Jacksonville Channel 12 proceeding except as con- 
ditioned below be withheld until the Commission has fully considered 
either Plan 1 or Plan 2 and has adopted one or the other. 8/ It is therefore 





specifically prayed that final action, if any, to grant any of the three appli- 
cations now in comparative hearing in Dockets No. 10833-5 be withheld, 
or if taken that any grant be conditioned in such a manner as to prohibit 
commencement by the successful applicant of commercial operation until 
after a final order in the rule making proceeding instituted pursuant to 


the instant petition. | 


| 
| 
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8 
"19. The Commission is urgently requested to act without delay 


to issue notice of proposed rule making as proposed herein and the stay 


herein requested in order to afford Jacksonville relief from a television 
allocation which the Commission has found to be inconsistent with its 
policy of providing opportunities for competitive television stations. 
Denial of the instant petition or failure by the Commission to act with 
dispatch will effectively deprive petitioner of relief and cause it to 

face certain extinction as a result of the operation of a second comnercial 
VHF operation. | 

"WHEREFORE, the premises considered, it is respectfully re- 
quested that the Commission issue Notice of Proposed Rule Making 
for amendment of Section 3. 606: 

"Pian 1--so as to delete the non-commercial educational TV 
Channel reservation in Jacksonville, Florida from Channel 7 thereby 
making said Channel 7 available for commercial operation; or in the 
alternative 

"Plan 2--so as to add Channel 46 to Jacksonville and delete Channel 
12 from Jacksonville. 

"It is further requested that the Commission stay any final actim 
in Dockets No. 10833-5 or condition any grant made in said proceedings 
as hereinabove specified. 

"8/7 If Plan 1 were adopted to make it possible for 3 stations to compete 
now in Jacksonville, petitioner would expect that, as an existing service 
‘whose continued operation would be necessary in the public interest to 
bring about the stated objective of opportunity for more ‘effective com- 
petition’, its station WJHP-TV would be permitted to operate on Channel 
7 under temporary authority, if necessary, until a permanent authority 


for use of Channel 7 was assured. Peoples Broadcasting Company, 8 
RR 275, 283-5; 9 RR 2045, 2047." 


9. Within a few days after WJHP-TV's Petition for Rule Making 
and Request for Stay was filed, the Commission issued its final decision 
in the adjudicatory proceedings involving applications for the VHF 
channels allocated to Springfield and Peoria, which channels the 
Commission had proposed to delete by the rule making proceedings 








vy *\ 
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instituted on June 26th. In each case, the Commission made the grant 
to the successful applicant subject to a condition, reading as follows: 





"subject to the conditions. ...(3) that the Commission 
may, without further proceedings, substitute for Channel 8 





such other channel as may be assigned to Peoria, Illinois 
(Springfield, Ill. -- see note below] instead of Channel 8 in 

the rule-making proceedings now pending in Docket No. 11749, 
and subject to the further condition that no construction shall be 
commenced under the permit here granted until further order 
of the Commission to be issued subsequent to the conclusions of 
Docket No. 11749 by the Commission and the specification by 
the Commission of either Channel 8 or such other channel as 
may be substituted for it in Docket No. 11749 as the channel 

on which....shall operate." 





NOTE: In the case of Springfield, Ilinois, | substitute 
Channel 2 and Docket No. 11747 for those shown above. 


Later the Commission issued final decisions in the New Orleans and 


Hartford adjudicatory proceedings for VHF channels proposed to be 





deleted in each case and again imposed the — condition upm 


the grant to the successful applicant. 


10. Oppositions to WJHP-TV's petition were filed with the Com- 


mission by two of the Jacksonville Channel 12 applicants which opposed 


the WJHP-TV deintermixture proposals as well as the request for stay 


or conditional grant.— 


3/ 


to the conditions which the Commission had imposed in issuing a final 





decision in the adjudicatory cases involving the VHF channel allocated 
to Springfifld, Peoria and New Orleans, and pointed out that the only 
action which the Commission could take on WJHP-TV's petition which 
would be consistent with its action in those cases would be either to 


3/ 


‘Channel 12 on August 31, did not file an opposition to 
for Rule Making and Request for Stay. | 


Florida-Georgia Television Company, Inc., which was granted 





ee ae a 


WJHP-TV in replying to these oppositions adverted 


WJHP-TV's Petition 
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withhold the issuance of any final decision in the Jacksonville Channel 12 


proceeding or to condition any final grant made in that proceeding in 
the manner proposed by WJHP-TV. 

11. On August 31, 1956, the Commission adopted a final decision 
in the Jacksonville Channel 12 adjudicatory proceedings making a grant 
of Channel 12 to Florida-Georgia Television Company, Inc. without 
imposing any condition relating to the construction or commencement 
of commercial operation by the successful applicant (FCC 56-799), 
and on the same day adopted an order denying "that portion of the petition 
for rule making and request for stay filed on June 29, 1956 by The 
Jacksonville Journal Company which requests a stay or a conditional 
grant” in said proceeding (FCC 56-800). A copy of the Commission's 
order, released August 31, 1956, denying the aforesaid "portion" of 
WJHP-TV's "Petition for Rule Making and Request for Stay" is attached 
hereto as Exhibit A. A separate Petition for Review, pursuant to Section 
402(a) of the Communications Act of 1934, as amended, is being taken 
from the latter order. 

Reasons on Which Appellant Intends to Rely 

1. The Commission erred as a matter of law in failing to institute 
rule making proceedings as requested by WJHP-TV prior to the issuance 
of a final decision in the Jacksonville Channel 12 adjudicatory proceedings. 

2. The Commission erred as a matter of law in considering 
WJHP-TV's Petition for Rule Making and Request for Stay and taking 

action only on the portion of said petition which requested a stay of 
proceedings on the Jacksonville Channel 12 applications or a conditional 
grant and arbitrarily ignoring the remainder. 

3. The Commission erred as a matter of law in following a different 
and discriminatory policy with respect to Jacksonville as compared with 
other communities in precisely the same situation with respect to the 

need for immediate relief from the existing Table of Allocations. 

4. The Commission erred as a matter of law in applying different, 
discriminatory and prejudicial treatment to WJHP-TV's Petition for 








11 | 
Rule Making and Request for Stay as compared to proposals previously 
submitted on behalf of UHF stations for relief from the intermixture 
requirements of the Table of Allocations in their respective communities. 
3. The Commission erred as a matter of law in applying a dif- 
ferent, discriminatory, and prejudicial treatment to the successful 
VHF applicant for Channel 12 in Jacksonville as compared to the treat- 





ment to the successful applicants for VHF channels in other communities 

where the channel applied for was proposed to be deleted in order to 

accomplish deintermixture in accordance with the criteria announced 

in the June 26th Report and Order in Docket No. 11532. 
6. The Commission erred as a matter of law in failing to act upon 

WJHP-TV's Petition for Rule Making and Request for Stay in accordance 

with the same standards and criteria it applied in the/13 rule making 





proceedings instituted by the Commission on its own motion Simultaneously 
with the adoption of its June 26th Report and Order in Docket No. 11532. 
7. The Commission's action of August 31, 1956, granting the 
application of Florida-Georgia Television Company, Inc. insofar as 
said action denied the relief prayed in WJHP-TV's Petition for Rule 
Making and Request for Stay was arbitrary and capricious, in that 
such action was taken without observance of the procedure required by 
law, without substantial evidence and without a proper statement of 
grounds. | 
Relief Requested ! 
For the foregoing reasons, it is respectfully prayed 
(a) That the Commission's decision of August 31, 1956 
(FCC 56-799) granting the application of 'Florida-Georgia 
Television Company, Inc. be set aside and the cause re- 





manded to the Commission for further proceedings on said 
application and on appellant's Petiton for Rule Making and 
Request for Stay in accordance with law; 
(b) That the Court grant the temporary relief requested by 
appellant in its Motion for Temporary Relief, filed simul- 
taneously herewith; and 








12 
{c) That the Court grant such other and further relief 
as the Court may deem just and equitable. 

Respectfully submitted, 

/s/ William J. Dempsey 

/s/ William C. Koplovitz 

/s/ Frederick H. Walton, Jr. 
Attorneys for Appellant, 

The Jacksonville Journal Co. 


September 18, 1956 
Of Counsel: 
Dempsey and Koplovitz 


[VERIFICATION] 


[CERTIFICATE OF SERVICE] 


[Filed September 18, 1956] 


THE JACKSONVILLE JOURNAL COMPANY, ) 
Petitioner 

Vv. ) Case No. 13548 
THE UNITED STATES OF AMERICA ; 
and ) 
FEDERAL COMMUNICATIONS COMMISSION, ) 
: Respondents. ) 


PETITION FOR REVIEW 
Nature of Proceedings 


Petitioner, The Jacksonville Journal Company, is the owner and 
operator, under authority granted by the Federal Communications 
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Commission (hereinafter referred to as the "Commission") of commercial 
television broadcast station WJHP-TV, J acksonville; Florida, on UHF 
Channel 36. | 
Pursuant to Section 402(a) of the Communications Act of 1934, 
as amended, 47 USC 402(a) and Section 2 of the Judicial Review Act of 
1950, 5 USC 1032, petitioner seeks review of an order, adopted by 





the Commission on August 29, 1956, released August 31, 1956 

(FCC 56-800), denying in part a "petition for Rule Making and Request 
for Stay" filed by petitioner with the Commission on June 29, 1956. 
Said "Petition for Rule Making and Request for Stay" proposed, as an 
alternative method of deintermixing the J acksonville market, the deletion 
of VHF Channel 12 and the substitution therefor of UHF Channel 46, 

and requested that until such time as the Commissioh acted on said 
petition, it stay further action on the pending applications for Channel 

12 in Jacksonville or condition any final grant of Channel 12 in such a 
manner as to prohibit operation on Channel 12 by the successful applicant 
until after a final order in the rule making proceeding requested by peti- 





tioner. A copy of the Commission's order of August 31, 1956 (FCC 56- 
800) denying this request is attached hereto as Exhibit A. 
Nature of the Commission Proceedings 

1. Petitioner, The Jacksonville Journal Company (hereinafter 
referred to as "WJHP-TV"), is a corporation organized under the laws 
of the State of Florida. It is the owner of commercial television station 
WJHP-TV in Jacksonville, Florida, and pursuant to Commission autho- 
rity, has operated said television station on UHF Channel 36 since 
December, 1953. | 

2. Since 1952, by virtue of the adoption by the Commission of its 
so-called Sixth Report and Order, the allocation of television channels 
to Jacksonville, Florida, prescribed by Section 3. 606 of the Commission's 
Rules, has been VHF Channels 4 and 12 for commercial use, VHF 
Channel 7 for non-commercial educational use, and UHF Channels 30 





and 36 for commercial use. The only television station in operation in 
Jacksonville, other than Station WJHP-TV, is Station WMBR-TV, which 
| 
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commenced commercial operation on VHF Channel 4 in October, 1949, 


as Jacksonville's only TV station, which status continued until December, 
1953, when WJHP-TV brought Jacksonville its only competitive TV 
service to date. 

3. Notwithstanding WJHP-TV's extensive efforts and expenditures 
during the past three years, to establish and maintain an effectively 


competitive television service on Channel 36 in Jacksonville, it has not 
been able to overcome the inherent competitive disadvantages of UHF 

as compared to VHF in attracting advertising revenue from local, 
national and network sources. Petitioner's experience as a UHF broad- 
caster has paralleled the experience of other pioneer UHF broadcasters 
who Inve operated UHF facilities in markets to which the Commission has 
intermixed both VHF and UHF channel atlecations.2” On March 31, 1955, 
the Commission announced a policy of entertaining petitions proposing 
the deintermixture of UHF and VHF channels in intermixed markets, 
and pursuant to said policy, instituted proposed rule making looking 

to the dein termixture of the television channel allocation in Peoria, 
Illinois, Evansville, Indiana, Madison, Wisconsin and Hartford, 
‘Connecticut. On April 11, 1955, petitioner filed with the Commission 

a proposal for deintermixture of the television channel allocation for 
Jacksonville. On November 10, 1955, the Commission denied the de- 
intermixture proposals pertaining to Peoria, Evansville, Madison and 
Hartford, and at the same time denied WJHP-TV's Jacksonville de- 
-intermixture petition. Simultaneously, the Commission instituted a 
general rule making proceeding in Docket No. 11532 looking toward 

a solution of the VHF-UHF intermixture problem on a nationwide basis. 
In denying the petitions for "selective deintermixture" on November 10, 
, 1955, the Commission said that when it decided the proceedings instituted 
in Docket No. 11532, it would then "be in a position to consider ques- 
tions. ... concerning specific channel assignments in individual com- 
munities or limited areas". 


1/__ = Wilton E. Hall, etal., v. FCC, decided September 6, 1956-- 
pages 12 & 13 of Slip Opinion and cases cited inf.n. 25. 
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4. On June 26, 1956, the Commission issued its final Report and 
Order in Docket No. 11532. In this Report and Order the Commission 
concluded that under its existing Table of Allocations it would be im- 
possible for many markets ever to obtain effective competitive tele- 
vision service because said Table does not provide for such markets a 
sufficient number of substantially equal competitive facilities. According- 
ly, the Report and Order proposed a long-range program looking to the 
complete elimination of VHF-UHF intermixture, and then laid down 
certain standards and criteria for granting immediate interim relief 
to markets where the existing Table of Allocations precluded effective 
competitive television service. The Commission stated that the oppor- 





tunity for more effective competiton involves a "basic choice... . between 

the elimination of VHF channel assignments to create improved oppor- 

tunities for UHF broadcasting and, alternatively, the assignment of 

additional local VHF channels". The Commission invited petitions 

from interested parties for "additional or alternative amendments to 

the Table of Assignments". ! 
9. Simultaneously with the adoption of the J une 26th Report and 

Order in Docket No. 11532, the Commission on its own motion instituted 





13 separate rule making proceedings looking to the accomplishment of 
the objectives announced in said Report and Order to provide immediate 
relief to certain communities which, under the existing Table of Allo- 
cations, the Commission found could not reasonably expect to obtain 

an effective competitive television service. Among the 13 communities 
for which the Commission proposed to provide immediate relief were 
New Orleans and Duluth/Superior, where the existing Table of Alloca- 
tions provides for two or more UHF stations and two VHF stations. In 
the case of New Orleans, the Commission proposed to delete one of the 
VHF channels and substitute therefor a UHF caannel; In the case of 
Duluth/Superior, the Commission proposed to add a third VHF channel 
for commercial use by changing the allocation of Channel 8, already 





allocated to Duluth/Superior, from non-commercial educational to com- 


2/ | 


mercial.— 


See ee he PO | 
Footnote 2 appears on following page. | 
| 
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2/ The Commission's Report and Order of June 26 in Docket No. 

{1532 and the institution of the 13 rule making proceedings brought almost 
immediate and unequivocal approval from Congress. On July 23, 1956, 
Senator Magnuson transmitted to the Commission Senate Report No. 2769, 
84th Congress, 2nd Session, in which the Committee stated: 


"C, Deintermixture Should be Effected as Broadly 
and Quickly as Possible. 


"Deintermixture should be effected on as broad a basis as possible in 

order to make clear to the broadcasting industry, to advertisers and 
advertising agencies, and to the public that UHF is not only going to be 

‘mma intained but expanded to assume its necessary place in our overall 
tlevision system. In so doing, of course, long-awaited encouragement will 
be given to many UHF broadcasters who are hanging on, despite severe 
losses, in hope that at long last something will be done for UHF besides 
talking about it. 


* * * 


"The committee recognizes that the Commission cannot bring about de- 
intermixture overnight. However, as stated above, it feels that the 
Commission should move with all possible dispatch, designating additional 
proposals for hearing and expediting the proceedings in every way. 


Such a course, even though it may take some months to carry out, may 
serve to halt the deterioration of the UHF situation which has been taking 
place. Furthermore, it will demonstrate, more than any mere words 
can, the Commission's determination that UHF shall continue to play an 
important, and ever increasing, part in American television. 


"In this connection, the committee is of the opinion that the licensee or 
grantee of anyVHF channel which may be deleted in the process of de- 
intermixture should be granted a UHF channel in its stead. No holder 

of a VHF station license should lose his grant without getting a prior right 
to a UHF license in its place. It would appear that this could be done 
through appropriate show-cause proceedings. Similarly, ifa VHF 
channel deleted from one community is allocated to another community 
with a faltering UHF station, or a UHF station has been forced off the 

air, the licensee of the latter should be granted the new VHF channel, 
thus making the market all VHF. 


"The committee agrees with the Commission that selective deintermixture, 

_ in and of itself alone, is not a final and complete answer to the problem of 

' television allocations. However, it is the one essential step which is 
broadly supported, which can be taken now, and which will, to the fullest 

_ degree possible, insure the preservation of UHF until other measures can 

_ be devised. Obviously the Commission should push its proposals for an 
all-UHF television system, or for other long range solutions, as rapidly 
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2S possible, to the end that we may have multiple services in all impor- 
tant markets, with local stations in as many communities as can support 
them. Such a system will be possible only if UHF is preserved. The 
Commission should therefore proceed to deintermix on a broad scale 
as rapidly as possible."" 1 RR 35-12, 13. | 





a 

6. Likewise included among the 13 cities for which immediate 
deintermixture proposals were instituted by the Commission on June 26th, 
were four cities -- Peoria, Springfield, Hartford and New Orleans -- 
where a VHF channel was proposed to be deleted, and where said VHF 





channel had been applied for by two or more applicants whose applications 
had already been the subject of a comparative hearing and were then await- 
ing final decision by the Commission. | 
1. Three days after the adoption of the June 26th Report and 
Order in Docket No. 11532, WJHP-TV filed a Petition for Rule Making and 


Request for Stay, pointing out that Jacksonville, Florida met in every 





respect the standards and criteria employed by the Commission to qualify 
as a market for which immediate relief from the existing Table of Alloca- 
tions is imperative if the people of Jacksonville and surrounding area are 
to be provided with an effective competitive television service. WJHP-TV's 


petition proposed immediate relief to Jacksonville alternatively by 


either of the two methods applied by the Commission itself, as referred 


to in paragraph 5 above, to provide relief to other communities with 
Similar allocations. The first -- designated as Plan ] -- was exactly 

the same as the proposal instituted by the Commission on its own motion for 
the Superior/Duluth market, i.e., the addition of a third commercial 

VHF channel to Jacksonville by removing the educational reservation from 
Channel 7 already allocated to Jacksonville. The secoad -- designated as 
Plan 2 -- proposed the deletionof VHF Channel 12 and the substitution 
therefor of UHF Channel 46, which is exactly the type of relief proposed 

by the Commission on its own motion for New Orleans. 

8. -WdJHP-TY¥'s-petition pointed out that there was no logical 
explanation for the Commission's having ignored J acksonville when it 
instituted 13 rule making proceedings concurrently with its June 26th 
Report and Order in Docket No. 11532 to bring its Table of Allocations 
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into conformity with the views, findings and conclusions set forth in said 


Report and Order. The exact parallel between conditions, from both an 


allocation and operating standpoint, as they exist in Jacksonville with 
conditions existing in the other markets ‘for which the Commission on 

June 26th instituted rule making proceedings to bring existing allocations 
into conformity with the views, findings and conclusions expressed in the 
June 26th Report and Order, makes it apparent that the failure of the 
Commission to propose interim relief for Jacksonville on its own 

motion was an error which, upon notice, required prompt and effective 
rectification. WJHP-TV, therefore, requested that the Commission 
institute rule making proceedings immediately to adopt either Plan l 

or Plan 2 proposed in its petition for correcting the Jacksonville alloca- 
tion. In the 13 separate rule making proceedings instituted by the Comm- 
ission on its own motion on June 26, the Commission had specified Septem- 
ber 10th as the date by which interested parties were required to file 
comments regarding the changes in the Commission's Table of Allocations 
proposed. Accordingly, WJHP-TV requested that the Commission likewise 
require interested parties to file their comments regarding WJHP-TV's 
proposed changes in the Table of Allocations by September 10th in order 
that the public of Jacksonville and WJHP-TV would not be prejudiced by 
the omission of Jacksonville from the list of cities to be brought into 
conformity with the findings and conclusions reached by the Commission in 
its June 26th report and order. WJHP-TV's petition concluded with the 
following paragraphs: 

"18. It is equally apparent that the benefits to the public of 
continued service from WJHP-TV will be destroyed and attainment of 
three competitive services will be defeated if a commercial service on 
Channel 12 is permitted to commence before interim relief for Jackson- 
ville as proposed herein and as envisioned by the Commission's June 26th 
Report and Order is accomplished. It is vital, therefore, to attainment 
of a condition in Jacksonville where three competitive stations can co-exist 
with greater or less opportunity (depending on whether Plan 1 or Plan 2 
is finally adopted) for effective competition, that Commission action in the 
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pending Jacksonville Channel 12 proceeding except as conditioned below 
be withheld until the Commission has fully considered either Planl or 
Plan 2 and has adopted one or the other. 8/ It is therefore specifically 
prayed that final action, if any, to grant any of the three applications 
now in comparative hearing in Dockets No. 10833-5 be withheld, or if 
taken that any grant be conditioned in such a manner as to prohibit commence- 
ment by the successful applicant of commercial operation until after a 
final order in the rule making proceeding instituted pursuant to the 
instant petition. | 





"19. The Commission is urgently requested to act without 
delay to issue notice of proposed rule making as proposed herein and 
the stay herein requested in order to afford Jacksonville relief from a 
television allocation which the Commission has found to be inconsistent 


with its policy of providing opportunities for competitive television sta- 





tions. Denial of the instant petition or failure by the Commission to 
act with dispatch will effectively deprive petitioner ot relief and cause it 
to face certain extinction as a result of the operation of a second commer- 
cial VHF operation. | 

"WHEREFORE, the premises considered, it is respectfully 
requested that the Commission issue Notice of Proposed Rule Making 
for amendment of Section 3.606: | 

"Plan 1 -- so as to delete the non-commercial educational 


TV Channel reservation in Jacksonville, Florida from Channel 7 thereby 


making said Channel 7 available for commércial operation; or in the alter- 


native 
"Plan 2 -- so as to add Channel 46 to J acksonville and delete 





8/ if Planl were adopted to make it possible for 3 stations to compete 

- ‘new in Jacksonville, petitioner would expect that, as an existing 
service whose continued operation would be necessary in the public 
interest to bring about the stated objective of opportunity for more 
‘effective competition', its station WJHP-TV would be permitted 
to operate on Channel 7 under temporary authority, if necessary, 
until a permanent authority for use of Channel 7 was assured. 
Peoples Broadcasting Company, 8 RR 275, 283-5; 9 RR 2045, 2047." 
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Channel 12 from Jacksonville. 

; "It is further requested that the Commission stay any final 
action in Dockets No. 10833-5 or condition any grant made in said pro- 
ceedings as hereinabove specified. 

9, Within a few days after WJHP-TV's Petition for Rule Making 
aniRequest for Stay was filed, the Commission issued its final decision 
in the adjudicatory proceedings involving applications for the VHF 
channels allocated to Springfield and Peoria, which channels the Commi- 
ssion had proposed to delete by the rule making proceedings instituted on 
June 26th. In each case, the Commission made the grant to the success- 
ful applicant subject to a condition, reading as follows: 

"subject to the conditions. ...(3) that the Commission may, 
without further proceedings, substitute for Channel 8 such other channel 
as may be assigned to Peoria, Illinois / Springfield, Ill. - see note below/ 
instead of Channel 8 in the rule-making proceedings now pending in Docket 
No. 11749, and subject to the further condition that no construction shall be 
commenced under the permit here granted until further order of the 
Commission to be issued subsequent to the conclusions of Docket No. 11749 
by the Commission and the specification by the Commission of either 
Channel 8 or such other channel as may be substituted for it in Docket 
No. 11749 as the channel on which ....shall operate." 

NOTE: In the case of Springfield, Tllinois, substitute 
Channel 2 and Docket No. 11747 for those shown above. 

Later theCommission issued final decisions in the New Orleans and Hart- 
ford adjudicatory proceedings for VHF channels proposed to be deleted 

in each case and again imposed the above-quoted condition upon the 

grant to the successful applicant. 

10. Oppositions to WJHP-TV's petition were filed with the Comm- 
ission by two of the Jacksonville Channel 12 applicants which opposed the 
WJHP-TV deintermixture proposals as well as the request for stay or 
conditional grant. 3/ WJHP-TV in replying to these oppositions adverted 
3/7 —s- Filorida-Georgia Television Company, Inc., which was granted 


, Channel 12 on August 31, did not file an oppasition to WJHP-TV's 
Petition for Rule Making and Request for Stay. 
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to the conditions which the Commission had imposed in issuing a final 





decision in the adjudicatory cases involving the VHF channel allocated to 

Springfield, Peoria and New Orleans, and pointed out that the only action 

which the Commission could take on WJHP-TV's petition which would be 

consistent with its action in those cases would be either to withhold 

the issuance of any final decision in the Jacksonville Channel 12 proceeding 

or to condition any final grant made in that proceeding in the manner 

proposed by WJHP-TV . | 
11. On August 31, 1956, the Commission adopted a final decision 

in the Jacksonville Channel 12 adjudicatory proceedings making a grant 

of Channel 12 to Florida-Georgia Television Company, Inc. without impos- 


ing any condition relating to the construction or commencement of 





commercial operation by the successful applicant (FCC 56-799), and on 
the same day adopted an order denying "that portion of the petition for 

rule making and request for stay filed on June 29, 1956 by The Jacksonville 
Journal Company which requests a stay or a conditional grant" in said 
proceeding (FCC 56-800). A copy of the Commission's order, released 
August 31, 1956, denying the aforesaid "portion" of WJHP-TV's "Petition 
for Rule Making and Request for Stay" is attached hereto as Exhibit A. 

A separate appeal, pursuant to Section 402 (b) (6) of the Communications 





Act of 1934, as amended, is being taken by petitioner from the grant of 
the Channel 12 application of Florida-Georgia Television Company, Inc. 
GROUNDS ON WHICH RELIEF IS SOUGHT 
i. The Commission erred as a matter of law in failing to institute 
rule making proceedings as requested by WJHP-TV pr ior to the issuance 
of a final decision in the Jacksonville Channel 12 adjudicatory proceedings. 
2, The Commission erred as a matter of law in considering 
WJHP-TV's Petition for Rule Making and Request for Stay and taking 
action only on the portion of said petition which requested a stay of pro- 


ceedings on the Jacksonville Channel 12 applications or a conditional grant 


and arbitrarily ignoring the remainder. | 
3. The Commission erred as a matter of law in following a 
different and discriminatory policy with respect to Jacksonville as com- 
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pared with other communities in precisely the same situation with 


respect to the need for immediate relief from the existing Table of 


Allocations. 


4, The Commission erred as amatter of law in applying different, 
discriminatory and prejudicial treatment to WJHP-TV's Petition for 
Rule Making and Request for Stay as compared to proposals previously 
submitted on behalf of UHF stations for relief from the intermixture 
requirements of the Table of Alloctions in their respective communities. 

5. The Commission erred as a matter of law in applying a 
different, discriminatory, and prejudicial treatment to the successful 
VHF applicant for Channel 12 in Jacksonville as compared to the treatment 
to the successful applicants for VHF channels in other communities where 
the channel applied for was proposed to be deleted in order to accomplish 
deintermixture in accordance with the criteria announced in the June 
26th Report and Order in Docket No. 11532. 

6. The Commission erred as a matter of law in failing to act 
upon WJHP -TV's Petition for Rule Making and Request for Stay in accor- 
dance with the same standards and criteria it applied in the 13 rule 
making proceedings instituted by the Commission on its own motion 
Simultaneously with the adoption of its June 26th Report and Order in 
Docket No. 11532. 

ts The Commission's action of August 31, 1956, granting the 
application of Florida-Georgia Television Company, Inc. insofar as 
said action denied the relief prayed in WJHP-TV's Petition for Rule Making 

and Request for Stay was arbitrary and capricious, in that such action was 
taken without observance of the procedure required by law, without sub- 
stantial evidence and without a proper statement of grounds. 
RELIEF PRAYED 
For the foregoing reasons, it is respectfully prayed 
(a) That the Commission's order of August 31, 1956, denying in 
part WJHP-TV's Petition for Rule Making and Request for 
Stay be set aside and the cause remanded to the Commission 
for further proceedings on the aforesaid WJHP-TV petition 
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in accordance with law; | 
That the Court grant the stay requested by petitioner in its 
Motion for Stay filed simultaneously herewith; and 

That the Court grant such other and further relief as the 
Court may deem just and equitable. ! 


Respectfully subm itted, 


William J. Dempsey | 
William C. Koplovitz | 


Frederick H. Walton, J ¥; 
Attorneys for Petitioner, The Jacksonville 





Journal Company 
September 18, 1956 
Of Counsel: 


Dempsey and Koplovitz 
aK * mK 
VERIFICATION 


* 


(Filed 9-25-56) Case No. 13,547 
NOTICE OF INTENTION TO INTERVEN, 

AND STATEMENT OF INTEREST 

1. Comes now Florida-Georgia Television Company, Inc. , by 





its attorneys, and, pursuant to Section 402(e) of the Communications Act 
of 1934, as amended (47 U.S.C. Sec. 402(e)), hereby gives notice of its 
intention to intervene in the above-entitled proceeding and states the 
nature of its interest in the proceeding. | 
2. On August 31, 1956, the Federal Communications Commission 


released its Decision, granting, after a lengthy hearing, the application of 





Florida-Georgia Television Company, Inc. (Florida-Georgia) for a 
construction permit for a new commercial television Station to operate on 
Channel 12 at Jacksonville, Florida, and denying the mutually exclusive 
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applications of two competing applications for the same channel. It is 
this Decision which the Appellant now complains of. Channel 12 has been 
assigned to Jacksonville since 1952; Florida-Georgia filed its application 
for that channel in August of that year. 
3. Appellant is the owner and has been, since December 1953, 

the operator of television station WJHP-TV, operating on Channel 36 
in Jacksonville. Prior to the release of the Commission's Decision 
granting a construction permit to Florida-Georgia, Appellant had petitioned 
the Commission to make changes in the television channels assigned to 
‘Jacksonville, and had also requested that the Commission either with- 
3 hold action on the Channel 12 proceeding, to which Appellant was not a 
party, or condition a grant in that proceeding so that the successful 
| applicant would be prevented from commencing construction of facilities 
in accordance with the grant until Appellant's request for assignment 
changes had been considered. The Commission has not yet considered 


| the request for changes in television assignments on its merits, but on 


August 31, 1956, the same date as its release of the Channel 12 Decision 
granting Intervenor's application, it also released an Order denying the 
“request for a stay of its Decision and also denying the alternative request 
fr a "conditional grant." 

4, Appellant now seeks, first, temporary relief in the form of an 
order staying the effectiveness of the Commission's action granting the 
Florida-Georgia application, and, second, the setting aside of the 
Commission's Decision granting the Florida-Georgia application. Since 
the relief requested would, first, prevent Florida-Georgia from pro - 

! ceeding to construct its station in accordance with Commission authoriza- 
tion, and, next, set aside that authorization, Florida-Georgia would be 
adversely affected by a grant of the relief requested. It would also be 
aggrieved and its interests adversely affected by a reversal or modifica- 
tion of the order complained of. See 47 U.S.C. Sec. 402(e). Florida- 
Georgia is therefore entitled to intervene in this proceeding. 
Respectfully submitted, 
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FLORIDA-GEORGIA TELEVISION 
COMPANY, INC. 


By /s/ Bernard Koteen 
Bernard Koteen 





/s/ Alan Y. Naftalin 
Alan Y. Naftalin | 


Its Attorneys 
Of Counsel: 
Koteen and Burt * * * 
September 25, 1956 


VERIFICATION 
xk * ok * | ™ 
CERTIFICATE OF SERVICE : 
* * * cd | * * 





(Filed 9-25-56) Case No. 13,548 © 
MOTION FOR LEAVE TO INTERVENE 
1. Comes now Florida-Georgia Television Company, Inc., by 
its attorneys, and, pursuant to Section 402(a) of the Communications Act 
of 1934, as amended (47 U.S.C. Sec. 402(a)), and Section 8 of the 
Judicial Review Act of 1950, as amended (5 U.S.C. Sec. 1038), requests that 
it be granted leave to intervene in the above-captioned case. 
2. On August 31, 1956, the Federal CommunicationsCommission 





released its Decision, granting, after a lengthy hearing, the application 
of Florida-Georgia Television Company, Inc. (Florida-Georgia) for 
a construction permit for a new commercial television station to operate 
on Channel 12 at Jacksonville, Florida. Channel 12 has been assigned to 
Jacksonville since 1952; Florida-Georgia filed its application for that 
channel in August of that year. | 

3. Petitioner is the owner and has been, since December 1953, 
the operator of television station WJHP-TV, operating on Channel 36 in 
Jacksonville. Prior to the release of the Commiss ion's Decision granting 
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a construction permit to Florida-Georgia, Petitioner had petitioned the 
Commission to make changes in the television channels assigned to 
‘Jacksonville, and had also requested that the Commission either withhold 
_action on the Channel 12 proceeding, to which Petitioner was not a party, 
or condition a grant in that proceeding so that the successful applicant would 
be prevented from commencing construction of facilities in accordance 
with the grant until Petitioner's request for assignment changes had been 
considered. The Commission has not yet considered Petitioner's 
request for changes in television assignments on its merits, but on 
August 31, 1956, the same date as its release of the Channel 12 Decision 


_granting Florida-Georgia's application, it also released an Order, in 


the same proceeding as that in which its Decision was issued, denying the 


request for a stay of its Decision and also denying the alternative request 
for a "conditional grant." The Order denying the stay and "conditional 
grant'' is the Order here complained of by Petitioner. 
4. Petitioner now seeks, first, temporary relief in the form of 
an order staying the effectiveness of the Commission's action granting 
_ the Florida-Georgia application, and, second, the setting aside of the 
Commission's Order which denied a stay of the Commission's grant to 
Florida-Georgia. The:retief requested would therefore at least require a 
significant delay in the construction of Florida-Georgia's facilities 
_ authorized by theCommission, and a corresponding postponement of 
_ the commencement of television operation on Channel 12. Florida- 
Georgia was a party to the proceeding before the Commission in which the 
_ Decision and the Order were issued. Its interests would be adversely 
affected if the Order complained of is enjoined or set aside, as requested by 
Petitioner. Florida-Georgia is, therefore, entitled to intervene in this 
proceeding as a matter of right. 5 U.S.C. Sec. 1038. 
WHEREFORE, It is respectfully prayed that Florida- 

_ Georgia Television Company, Inc. be granted leave to intervene in the 
above-captioned case. 

Respectfully submitted, 
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FLORIDA-GEORGIA TELEVISION 
COMPANY, INC. 


By /s/ Bernard Koteen 


Bernard Koteen | 


/s/ Alan Y. Naftalin 
Alan Y. Naftalin | 


Its Attorneys 





Of Counsel: 
Koteen and Burt * * * 


September 25, 1956 





VERIFICATION 
* * 


CERTIFICATE OF SERVICE 


* * 


(Filed ll-1-56) Case No. 13, 547 
Case No. 13, 548 


STIPULATION 
It is hereby stipulated by the parties: 
ONE. That in the opinion of the parties, the following issues are 





presented on this appeal: 
Whether the Commission erred in failing to institute rule making pro- 
ceedings to deintermix the Jacksonville market in accordance with 
its June 26, 1956 Report and Order in Docket No. ll, 532, prior to 
the issuance of a final decision in Docket No. 10,833, et al., on 
August 31, 1956. 
Whether the Commission erred in denying Appellant's June 29 
petition for rule making and request for stay insofar as said 





petition requested a stay or a conditional grant in Docket No. 
10,833, et al. 


Whether the Commission erred in acting upon Appellant's June 29 
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petition insofar as said petition requested a stay or conditional 
grant in Docket No. 10,833, et al., without also acting on the remainder 
of said petition. * 

TWO. That the appellant will serve and file its brief on or before 
December 18, 1956; that appellee and intervenor will serve and file 
their briefs on or before January 25, 1957; that appellant will serve and 
file its reply brief, if say, on or before February 6, 1957; and that the 
printed joint appendix will be filed on or before February 20, 1957. 
References to the record appearing in the various briefs of the parties 
shall be to the page numbers in the original record certified to this 
Court, and in the printing of the joint appendix, there will be set forth, 
‘in addition to the consecutive numbering of the pages of the joint 
appendix, the original record page numbers in bold type and indented 
in a manner which will render it convenient for the Court to locate the 
pages referred to in the parties' briefs. 


Richard A. Solomon 
Assistant General Counsel 
Federal Communications Commission 


William C. Koplovitz 
Counsel for Appellant 


Bernard Koteen 
Counsel for Intervenor 


November 1, 1956 


# Appellee and intervenor reserve the right to argue that appellant- 
petitioner is not properly before the Court in either its 402(a) (Case 
No. 13,548) or its 402(b) appeal (Case No. 13, 547). 





[Filed November 1, 1956] 


No. 13, 547 


No. 13,548 


Before: Wilbur K. Miller, Circuit Judge, in Chambers 


ORDER 


Counsel for the parties in the above-entitled case, pursuant to 
Rule 38(k) of the General Rules of this Court, having submitted their stipu- 
lation dated November 1, 1956, and the stipulation having been considered, 
the stipulation of the parties is hereby approved, and it is 

ORDERED that the parties proceed according to the stipulation and 
that this order and the stipulation dated November 1, 1956, be printed 
in the joint appendix. | 


Dated: November 1, 1956 
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Before the | 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


FCC 55-1126 
| 24919 


In the Matter of 

Amendment of Part 3 of the 
Commission's Rules and Regu- 
lations Governing Television 


Broadcast Stations. 


MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Hyde dissenting for the same reasons 





set forth in his dissent in the Report and Order in 
Docket Nos. 11238 et al; Commissioner Bartley 
dissenting. | 
£e The Commission has before it for consideration the following 
petitions seeking to amend the Table of Assignments contained in Section 
3.606 of its rules and regulations and other rules and standards relating 
to television broadcast stations: | 





* * * % | * * 


| 

Date Filed Petitioner | Request 

4/11/55 Jacksonville Journal Co. Shift educational reserva- 
Jacksonville, Fla. tion from Ch. 7 to Ch. 36. 


%* * cs * | * ak 


2. The foregoing petitions seek to institute rule making proceedings 
to consider new television channel assignments, and also to consider other 
amendments to the television rules and standards which would constitute 
basic departures from our present allocation plan and standards pro- 





mulgated in the Sixth Report and Order. For example, some of the 
petitions contemplate the assignment of VHF channels at separations below 
those presently specified, coupled with the use of low power operation and 
directional antennas. Others request departure from the principle of inter- 
mixture of VHF and UHF channels employed in the present allocation plan. 
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The petitions, however, are all designed to alter the television assignments 
in an individual community or a limited area. 

3. The Commission is today instituting a general rule making 
proceeding to consider amendments to its present television allocation plan 
and rules on a nationwide basis. The Commission points out in its Notice 
announcing that proceeding that the difficulties now confronting the tele- 
vision service, while they affect individual communities, are national 
in scope and may have far-reaching implications for the future of the tele- 
‘vision system as a whole; and the Commission expresses its conclusions 
that any approach to their consideration must, of necessity, take cogni- 
zance of the broad scope of the general problem. 

4. In the Cammission's view it would be neither appropriate nor 
feasible to approach the problem on the basis of separate, individual 
: petitions designed to alleviate conditions in an individual community or 
a limited area, through departures from the present structure of channel 
assignments or existing television standards. In our view, it would be 

fruitless to undertake to consider this nationwide problem through piece- 
meal measures, which neither promise significant overall relief, nor 
_ would necessarily be consistent with such action as the Commission may 


find it appropriate to take in its general proceeding. 


3. Accordingly, the Commission does not believe that the institu- 
tion of rule making proceedings in the above-mentioned petitions would be 
warranted at this time. The petitioners, will, of course, have full oppor- 
tunity to submit their views with respect to the overall, nationwide problem 
_ in the general rule making proceeding we are instituting today. When the 
Commission may have determined the broad basis of any desirable revisions 
to its present allocation scheme and related rules, it will be in a position 
to consider questions , such as those raised by the subject petitions, 
concerning specific channel assignments in individual communities or 
limited areas. 
6. In view of the foregoing, IT IS ORDERED, That the aforementioned 
_ petitions for rule making listed in paragraph 1 above, ARE DENIED. 
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Before the | 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. | 


FCC 55-1124 
24917 





In the Matter of 
Amendment of Part 3 of the 
Commission's Rules and Regula- Docket No. 11532 


tions Governing Television 





ee Nee eee ee ee ee ee 


Broadcast Stations | 
NOTICE OF PROPOSED RULE MAKING 
1. The Commission's present television ass ignment plan, promul- 


gated in its Sixth Report and Order in 1952, was designed to lay the 
foundation for the development of a nationwide competitive television 
system which would meet a series of stated objectives. These objectives 
may be briefly summarized as follows: 





(a) At least one service to all areas. | 
(b) At least one station in the largest possible number of 
| 


communities. 


(c) Multiple services in as many communities as possible 


to provide program choice and to facilitate competition. 
2. To some extent these objectives have been realized. Over 
90% of the population can receive a degree of service from at least one 
television station. Approximately 75% can receive a degree of service 
from two or more stations. Almost 275 communities have at least one, 
and 112 of these have two or more, local television facilities in operation. 
Over 430 stations are now on the air, and the number of television sets 





in the hands of the public has increased to 35 million. 
3. But despite this tremendous growth, it is evident from recent 

experience that a nationwide competitive television service has not been 

realized to the extent contemplated at the time the Commiss ion issued its 

Sixth Report and Order. Many of the smaller communities are without 

a first local outlet and the expansion of multiple, competing services in 
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the larger economic and population centers of the country is lagging. 
Difficulties encountered in achieving successful operation of stations in 
the UHF band have been a significant factor leading to this situation 
4. The familiar difficulties presently facing television broadcast- 
ers raise questions with respect to basic elements of the standards and 
principles established by the Commission in the Sixth Report and Order. 
And while these difficulties have varying impact on individual broadcasters 
and communities, they are manifestly nationwide in scope and may have 
far-reaching implications for the future of the television system as 
‘a whole. The Commission is therefore convinced that any approach to 
their solution must take cognizance of the overall, national scope of the 
problem. 
5. The Commission recognizes that some of the present hindrances 
to the further expansion of television service in many communities are 
‘due to causes which lie beyond its control. To an appreciable extent 
these problems are basically economic and arise out of the limits beyond 
which it is not possible, at the present stage of the development of the 
television art, to obtain sufficient economic support to meet the high 
costs of construction, programming and operation of television stations. 
On other aspects of the problem, relating for example to the improve- 
_ ment of transmitting and receiving equipment, the industry itself can 
make valuable contributions. At the same time, the Commission wishes 
_ to insure that to the extent that any of the present difficulties may be 
alleviated by possible revision of the present allocation system, such 
. possibilities will be fully explored. 
6. The Commission has received a number of proposals from 
_ interested segments of the industry, which although they envisage funda- 
- mental departures from the present system adopted in the Sixth Report 
and Order and approach the problem on a nationwide basis, do not 
_ challenge the Commission's basic objectives. Some of the techniques 
- suggested for alleviating the difficulties involve the use of additional VHF 
frequencies; the reduction of minimum separations to make additional 
_ VHF channel assignments possible, using either the present 12 VHF 
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channels or new VHF channels, or both; deintermixture on a basis con- 
sistent with a nationwide solution; and other techniques. A number of 
the proposals include suggestions for modifications of the present stand- 
ards which would permit the use of directional antennas, cross polariza- 
tion, new limits on antenna heights and maximum powers for new channel 
assignments, and others; and some proposals contemplate combinations 
of the foregoing techniques. Some of the proposals envisage a revised 





nationwide table of fixed assignments; others look toward the adoption 
of new standards which would govern the addition of specific channel 
assignments on the basis of individual applications. In addition to these 
plans which have already been advanced, the Commiss ion understands 
that a number of studies have been initiated by other groups in the indus- 
try. : 
7. In these circumstances, the Commission believes that the 
public interest would be served by the institution of a general rule making 
proceeding to consider possible overall solutions to the problem on a 
broad, nationwide basis. | 
* * * * | * * 
Adopted: November 10, 1955 
Released: November 10, 1955 





[Filed December 15, 1955] 
In the matter of 


Amendment of Part 3 of the 
Commission's Rules and Regula- 
tion Governing Television 
Broadcast Stations. 





Docket No. 11532 


COMMENTS OF SOUTHERN RADIO AND EQUIPMENT COMPANY 


* * x * * * 


18. Jacksonville could be partially de intermixed by changing the 
educational reservation from Channel 7 to Channel 12 and the removal 


of Channel 7. This would not produce complete deintermixture. There 
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would still be the one pre-freeze VHF station, WMBR-TV. Deintermix- 
ture, however, is not a goal in and of itself. The desired aim is to 
reduce VHF competition to a level which will permit the survival of 
UHF stations. It is believed that, in a market as large as Jacksonville, 
the removal of one commercial VHF channel from the market is adequate 


to insure the success of UHF service. 


a * * 


06: [Received February 9, 1956] 


In the Matter of ) 


Amendment of Part 3 of the Commission's ) 
Docket No. 11532 


Rules and Regulations Governing Television ) 
Broadcast Stations ) 


REPLY TO COMMENTS 
Comes now THE JACKSONVILLE JOURNAL COMPANY (herein- 
_after referred to as Respondent), by its undersigned attorneys, and 
submits its reply to the comments heretofore filed with the Commission 
pursuant to its notice of November 10, 1955 in the above-entitled pro- 
ceeding: 
* oe % * ae ue 
6. Although Respondent is in full agreement with Southern Radio 
and Ejuipment Company 2/ on the urgent need for including Jacksonville 
. among the communities to be benefitted by the remedial action adopted 
by the Commission as a result of this proceeding, Respondent disagrees 
_ with the eff icacy of the remedy of partial deintermixture advanced by 
Southern Radio and Equipment Company to accomplish the desired result. 
As Southern Radio and Equipment Company states (bottom of p. 13, 


3/ : 
= Respondent supports the comments on this point of other parties 
_ filing comments specifically recognizing this need for Jacksonville, 


i.e., CBS and ABC comments. 
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Comments), Jacksonville "needs at least three fully competitive tele- 
vision stations so that residents . . . can have a choice of the national 
network offerings of all the networks". With this statement of need 
Respondent fully agrees. The overwhelming preponderance of expres- 
sion in the comments filed by other parties also supports such a state- 
ment. (Note particularly the CBS and ABC comments). The basic 
fallacy of Southern Radio and Equipment Company's position is that it 
recommends partial deintermixtvre (1 VHF, all other stations UHF), 
which, for the foreseeable future, would establish a permanent competi- 








tive superiority for one station and its affiliated network as against any 
and all other stations and their affiliated networks. Such a solution 
would only serve to perpetuate the dominant position enjoyed by the only 
pre-freeze VHF station operating in Jacksonville now. Moreover, 
Respondent fails to perceive how such a partial de intermixture, with 
perpetuation of dominance for the single pre-freeze| VHF station can be 
an acceptable solution in any of the other markets suggested by Southern 
Radio and Equipment Company as comparable to Jacksonville, i.e., 
Norfolk, Miami, Raleigh-Durham, New Orleans or Beaumont-Port 
Arthur. WOBS comments -- p. 5 of attached plan. The WOBS comments, 
therefore, advance a solution which is not effective to meet the need 
for three fully competitive services in Jacksonville and ought to be 
regarded as an inferior or least desirable plan for resolving the need in 


Jacksonville for an adequate number of competitive services. + 





| 
| 
| 
| 


4/ Respondent opposes on the same ground all similar proposals, 
such as those of Storer Broadcasting Company, Plains Television 
Corporation, Winnebago Television Corporation, and Greylock Broad- 
casting Company. To the opposite effect are the comments of Tele- 
casting, Inc., Pittsburgh, and Republic Television and Radio Company, 
Oklahoma City. ! 
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7. Respondent wholeheartedly supports the crs, 2/ ABC, Republic 
Television and Radio Company and other similar proposals insofar as 
they recognize the necessity of providing not less than three commercial 


VHF channels as the solution to the need for a fully competitive television 
service both locally and for networks among markets as large or larger 
than Jacksonville. Regarding the CBS proposal, Respondent concurs in 
and wholeheartedly supports the view therein that procedures should be 
followed under existing law or, if that is not deemed adequate, then 
under appropriate amendments to said law, which will insure that the 
service of operating UHF stations can be continued on any available VHF 
channels without interruption or without having a prior comparative hear- 
ing which would inevitably result in the demise of the UHF station long 
before such a comparative hearing could be concluded, particularly if 


such UHF station were required to compete with two VHF services. 
as * ae * * * 


°/ Insofar as the CBS Plans I and II select Channel 10 as the third 
channel for Jacksonville, it conflicts with Respondent's pending proposal 
to allocate Channel 10 to Bunnell, Florida. Respondent believes that 
when the phase in this proceeding is reached of recommending specific 
channel allocations, other channels may be available or made available 
which would serve as well or better than Channel 10, as Jacksonville's 
third channel. If it is found that no other channel is available, alloca- 
tion of Channel 10 to Jacksonville as proposed by CBS would become a 
necessity. 





73 In the Matter of 


Amendment of Part 3 of the | 
Commission's Rules and Regula- Docket No. 11532 
tions Governing Television Broad- 
cast Stations. 


REPORT AND ORDER 
By the Commission: Commissioners Hyde, Webster; Bartley, and 
Mack concurring and issuing statements; Com- 
missioner Doerfer dissenting and issuing a 
statement. | 


1. Prior to November 10, 1955 when this proceeding was initiated 


(Notice of Proposed Rule Making, FCC 55-1124), television broadcasters 
and other elements of the television industry had submitted numerous 
suggestions and, in some cases, formal petitions for revisions of the 
television allocation plan. ! 





2. The scope of these proposals and the methods employed varied 
widely. They ranged from channel reassignments affecting a single city 
to major revisions affecting the entire country. The methods included 
such diverse and mutually inconsistent approaches as conversion to an 
all VHF system, conversion to an all UHF system, and continued use 
of both bands under a wide variety of proposals. Some of the latter 
envisaged the more or less extensive increase of the number of VHF 
channel assignments through the use of new VHF channels, the use of 
the present 12 VHF channels under reduced spacings, or both. Others 
contemplated the elimination or transfer elsewhere of VHF commercial 
channels and the substitution, locally, of UHF channels. Some proposals 
were based on the revision of the existing engineer ing standards and 
policies, notably with respect to minimum spacings, maximum antenna 
heights and powers, the directionalizing of antennas, and the use of 
cross polarization. Other proposals advocated the maintenance of 





present standards. In short, the Commission was called upon to consider 
an extensive array of widely differing remedies for the difficulties which 
had hindered the further expansion of the nation's television service and 
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the fuller achievement of the objectives of the Sixth Report and Order. 
: 3. Briefly stated, those objectives were to encourage the develop- 
ment of a nationwide, competitive television system in which: 
(a) Ali areas would have at least one service; 
(b) The largest possible number of communities would have at 
least one local television station; and 
{c) Multiple services would be available in as many communities 
and areas as possible to provide adequate program choice 
to the public and encourage the development of competition 
-- among broadcasters, networks and other elements of the 
industry. 
74 : 4. Among these three basic objectives, the greatest progress 
has been made in achieving the first. It is estimated that over 90% of the 
population can receive service from at least one television station. Less 
progress has been realized toward achievement of the second objective. 
Of the 1260 communities to which at least one television channel is as- 
signed, fewer than 300 have one or more Stations on the air. As for the 
third objective, approximately 75% of the population receive service 
from two or more television stations. Slightly over 100 communities 
have two or more television stations in operation, as compared with 348 
communities to which two or more television channels are assigned. 
5. The foregoing reflects substantial progress during the four years 
which have elapsed since the present television allocation plan and 


engineering standards were adopted. Serious problems have arisen, 


however, which are impeding the continued expansion of the nation's 
television services. There is general agreement on the sources of 
these problems. In brief, they are: 
(a) The limitation to 12 channels in the VHF band; and 
(b) Difficulties which have been experienced in achieving fuller 
utilization of the 70 UHF channels. These difficulties have 
been ascribed chiefly to: 
(1) The large numbers of VHF-only receivers in use and 
the high proportion of VHF-only receivers which 





75 
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continue to be manufactured. | 
(2) Performance deficiencies of UHF transmitting and 
receiving equipment during the initial 4-year period 
of the utilization of UHF for television broadcasting. 





(3) The consequent preference of program and revenue 
sources for VHF outlets. | 
6. While some of the numerous suggestions, proposals and peti- 
tions before the Commission last November appeared to merit considera- 
tion, none was sufficiently free from disadvantage and difficulty to war- 
rant adoption without extensive study and evaluation. Therefore this 
proceeding was initiated on November 10, 1955, to provide an orderly 
basis for examining and comparing the proposals and comments of all 
interested parties. Because the problems were nationwide in scope, 
and because widely divergent approaches to their solution required evalu- 
ation initially on a broad, nationwide basis, the Commission stated, in 
its Notice of Proposed Rule Making, that it would be. premature at the 





outset to consider proposals whose scope was limited to action affecting 
only single communities or local areas. | 

7. Accordingly, the Commission requested the submission of pro- 
posals and comments relating to overall solutions on a broad, nation- 
wide basis. At the same time the Commission terminated five rule 
making proceedings which had been initiated earlier on petitions for the 
deintermixture of five individual communities (Report and Order, Novem- 
ber 10, 1955, Dockets 11238, 11333, 11334, 11335 and 11336, FCC 
55-1125), and denied a number of other similar petitions on which rule 





making had not been initiated (Memorandum Opinion and Order, Novem- 
ber 10, 1955, FCC 55-1126). | 

8. Aided by the proposals, comments and data submitted in this 
proceeding, the Commission has now had an opportunity to examine and 
compare the different basic approaches which are advocated by members 
of the television industry. The material filed has been painstakingly 
studied and evaluated in the endeavor to accomplish the object of the 





proceeding, which was to reach a decision as to the basic lines on which 
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it would be in the public interest to revise the nationwide television 
system, and thus provide a basis for determining the specific reassign- 
ments which could usefully be made in individual communities in conform- 
ity with the nationwide policies adopted herein. 

9. In evaluating the proposals before us it has been necessary to 
recognize that, while actions by this Commission determine the numbers 
of channels which are available for television broadcasting, the extent to 
which they are actually utilized depends upon the construction and opera- 
tion of stations by qualified broadcasters who are able and willing to 


enter this field of private, free enterprise and to cope, as entrepreneurs, 


with the conditions of the marketplace. The opportunity for profit is 
accompanied by the risk of loss. Whether broadcast operations yield 
-one or the other is dependent on economic and technical factors, many 
of which are beyond the Commission's control. One important economic 
factor is the high cost of the construction operation and programming of 
television stations as compared with similar costs for radio stations. 
Because of this, under the present economics of television, fewer com- 
munities are able, at this stage, to support television stations than can 
Support radio stations. Also, because of the dependence of television 
stations on network and other nationally distributed programming, the 

_ techniques, developed over the years in the aural broadcasting service, 
which enable numerous radio stations to operate successfully with a 
high proportion of local, non-network programming, have not so far 
been developed to as great an extent in the television field. This has 
meant that both VHF and UHF stations which have not been able to secure 
their principal programs from a major network have found survival 
difficult, if not impossible. But since it has also meant that the stations 
able to offer the largest viewing audience in any given community will 
normally secure the principal network affiliations, many UHF stations 
which normally cannot provide a viewing audience comparable to those 
of their VHF competitors have been forced to operate on a marginal or 

_ submarginal basis or cease operation. 

10. Disparities which occur frequently between the audiences which 
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VHF and UHF stations are able to offer advertising program sponsors 
and national spot advertisers have resulted from the serious problem of 
receiver incompatibility and from limitations which have been experienced 
to date in the power of UHF transmitters and in the sens itivity and selec- 
tivity of UHF receivers as well as the different propagation characteris- 
tics of the UHF band. 

11. While we are cognizant of the jurisdictional and practical 

limitations which restrict the extent to which the Commission can amelior- 
ate the foregoing economic and technical conditions, we have endeavored 
to determine the realistic possibilities for improvement through revision 
of existing television allocations. It has become apparent that the con- 





struction and successful operation of a larger number of stations has 
been impeded in numerous markets by the absence of a greater number 
of more nearly competitive facilities, despite the need for and the capa- 
city of such markets to support a larger number of television outlets. 
Accordingly, in our evaluation of the numerous, diverse proposals before 
76 us, and in our determination of the course which in our judgment 
offers the best possibilities for both the immediate and long range ex- 
pansion of the nation's television services, we have kept in mind the 
paramount need for more competitive services. | 
Remedial Action Proposed by the Parties. 
12. Some of the proposals submitted under this proceeding were 





based on the allocation of additional VHF spectrum space to television 
broadcasting and on the assignment of new VHF channels which this 

would make possible. Before this proceeding was initiated the Commis- 
sion had undertaken negotiations with the Office of Defense Mobilization 

to ascertain whether any of the VHF frequencies allocated to governmental 
services might be made available for television broadcasting. The Office 
of Defense Mobilization made a careful study of the matter but concluded, 
in a report issued by that Office on April 13, 1956, that "national security 
requirements and the needs of air navigation and air communications 
preclude the release for non-Government use of any of the very high fre- 


quencies now utilized by the Federal Government". ‘Moreover, this 








TT 
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Commission has concluded that it would not be practicable to obtain a 


significant number of additional VHF channels using VHF frequencies 
under our control and now allocated to other services. In these circum- 
stances, the proposals looking toward revision of the allocation plan on 
the basis of additional VHF channels must now be rejected. Moreover, 
the fact that additional VHF frequencies cannot be made available for 
television broadcasting precludes revision of the allocation plan looking 
toward an all-VHF television system. As the Commission has recognized 
from the outset, and has frequently reaffirmed, the 12 VHF channels 
alone, are not adequate to make possible sufficient outlets for a fully 
competitive television system. 

13. Other proposals before the Commission are based on the 
widespread use of additional VHF assignments, particularly in the larger 
markets, using the 12 VHF channels now available, but at spacings sub- 


stantially shorter than the present minimum spacings. While this method 


appears to offer limited possibilities for meeting present needs for more 


‘stations in some areas, careful analysis of these proposals discloses 
difficulties which raise very serious doubt that this method would ade- 


quately serve our long range objectives. VHF stations at sub-standard 
spacings would reduce the service areas of existing VHF stations and 
create new interference areas within which satisfactory signals might 


not be received either from existing stations or from the new stations. 


Our studies disclose that, unless the existing minimum spacings were 


reduced very substantially, the number of additional outlets which could 
be provided over the country by this method would be very limited. 


Thus, in order to permit the construction of a significant number of new 


VHF stations it would be necessary to make very substantial in-roads 
in the service areas of existing stations. We recognize as urged by 


parties to this proceeding that the interference problems might be limit- 


ed to some extent by requiring the "squeezed-in" stations to employ 
lower heights and powers and directional antennas, and by the use of 
cross polarization. But we do not believe that the creation of numerous 
small VHF stations with very limited service areas would further the 
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objectives of our nationwide television system. Similar proposals were 
submitted to the Commission when the present television allocation plan 


was under consideration. They were rejected, for reasons set out in 





the Sixth Report and Order (Paragraphs 136 et seq).| In our opinion 
those reasons remain essentially valid today. There is little likelihood, 
moreover, that even with the maximum possible utilization of VHF 
"squeeze-ins", assignments could be made available in sufficient 
numbers to accommodate the maximum number of televis ion stations 
for which it may be expected there will eventually be economic support 
in the United States. Yet it is clear that the widespread use of new VHF 
assignments at sub-standard spacings would discourage the building of 
additional UHF stations, and in many instances woul reduce the oppor- 
tunities for successful operation of UHF stations now on the air. Thus 
in most of the larger markets the assignment of a VHF station at sub- 
standard spacings would operate to place an artificial ceiling on the 
number of stations which could eventually be established. For all of 
these reasons we have been unable to find that the addition of new VHF 
assignments at sub-standard spacings would serve the public interest. 
For reasons which are discussed later, we believe, however, that it 


may be desirable to relax the present rules concerning minimum assign- 


ment separations to the extent necessary to permit the assignment of 
additional channels which do not meet the separation from the new city, 
provided all separations will be met from the new transmitter on these 
channels. 
14. Some of the proposals before us advocate the deintermixture 
of VHF and UHF channel assignments in order to more nearly equalize 
competitive opportunities in individual markets while at the same time 
utilizing both the VHF and UHF bands in the nationwide television system. 
Citing competitive difficulties of UHF broadcasters, particularly in 





markets which are served by two or more satisfactory VHF signals, the 

proponents of deintermixture have advocated the elimination of some or 

all of the VHF channel assignments in designated cities. It is contended 
that this would improve the opportunities of the local UHF broad- 
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casters to obtain, or in some cases to retain sufficient network program- 
ming and national advertising revenue to support successful station 
operation which, it is alleged, would be impossible for a good many UHF 
stations obliged to compete with two or more VHF broadcasters. The 
deintermixture proposals also envisage, at least in some instances, 
the transfer of some VHF channels to other cities where they could be 
used to increase the number of local VHF services. Thus, deintermix- 
ture has the dual aspect of reducing or eliminating VHF assignments in 
some communities and of increasing the number of VHF assignments in 
others. 
| 15. It does not appear, however, that deintermixture at this 
stage would be practicable in a sufficient number of communities repre- 
senting a sufficiently large segment of the total population to provide 
significantly enhanced opportunities for the fuller utilization of the UHF 
channels on a nationwide basis. We believe that in some types of 
Situations, which are discussed later, deintermixture merits careful 
consideration as a means of increasing the opportunity for effective 
competition among a greater number of stations in certain individual 
areas. Most of the deintermixture proposals 2/ have been confined to 
‘communities where UHF stations commenced operating before the advent 
of one, and in some cases before the advent of a second VHF service, 
_and where a high percentage of receivers in the hands of the local resi- 
dents can receive UHF signals. There are serious obstacles to a more 
extensive nationwide program of deintermixture at this stage. Thus 
there is little support for the elimination of VHF assignments in areas 
_with little UHF set saturation. In other instances the elimination of 
local VHF channel assignments wauld not accomplish effective deinter- 
mixture owing to the local reception from VHF stations located in neigh- 
boring communities. In still other cases the elimination of local VHF 


| 2, A petition filed on April 18, 1955, by Mr. Albert J. Balusek of 
San Antonio, Texas, proposed that the Commission deintermix UHF and 
VHF channel assignments in all communities throughout the United States 
We are obliged to deny this petition for the reasons set out in paragraph 15. 
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assignments would be impracticable at this stage owing to the fact that 
substantial "white areas" would be created. It seems doubtful for these 
reasons that the elimination of VHF channel assignments would be 
practicable at this stage in a sufficient number of communities to en- 
courage significantly increased nationwide use of the UHF band. Nor 
would this technique alone satisfy the need for increasing the number of 
outlets in many markets, both large and small, which are at present 
inadequately served, and which accordingly offer only limited opportuni- 
ties for competition among stations, among networks, and among other 
program and revenue sources. | 





79 16. Because deintermixture, alone, cannot solve the entire prob- 
lem, we have found it necessary to consider additional means for making 
possible the full utilization of the UHF band for television broadcasting. 
As early as 19453/ , recognizing the inadequacy of 13 VHF channels for 
a fully developed nationwide television system, Commission policy has 
looked toward the extensive use of the UHF band for television broad- 
casting. The expectation that ultimately the major part of television 
broadcasting would be carried on in the UHF band was implicit in the 
allocation, in the Sixth Report and Order, of 70 UHF channels to supple- 
ment 12 previously available VHF channels. But so far this expectation 
has not been realized owing to difficulties which none of the proposals 
already discussed can sufficiently overcome. One of the proposals 
whose consideration has been recommended in this proceeding and has 
been advocated in the past by industry representatives in submissions to 
the Commission and to Congress, should be examined. That is the 
proposal to shift all television broadcasting in the United States, or in 
a substantial portion of the country, to the ultra-high frequency band. 

17. Although it would be premature at this stage for the Commis- 
sion to adopt final conclusions concerning the feasibility of transferring 
television to the UHF band throughout the United States, or, alternatively, 
in a major portion of the country, we believe that our effort to finda 


OT LITE eee 
3/ Report of Allocations from 25,000 ke to 30, 000, 000 ke, May 25, 
1945, Docket No. 6651. 
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solution to the nationwide television allocation problem should not be 
concluded without a careful and thorough exploration of this approach. 


Another major consideration is involved. As discussed later in more 


detail, there are growing indications that the needs of other services 


for additional spectrum space are increasing rapidly. The fact that the 
lower part of the VHF spectrum seems well suited to their needs indi- 
cates the likelihood that it will: be possible to make effective use of the 
VHF frequencies now allocated to television, for other non-broadcast 
‘services. 
: 18. If suitable means could be found to overcome the difficulties 
inherent in SO major a frequency reallocation as moving television to 
UHF, and if UHF could be sufficiently developed to permit the elimination 
of VHF channels without loss ofservice, a number of basic advantages 
would result. All stations would be able to compete on a much more 
nearly comparable basis technically, since there is much less disparity 
between the lower and upper UHF channels than between the VHF and 
UHF television channels. Thus the coverage of competing stations would 
be much more comparable than at present, and competitive opportunities 
among broadcasters, among networks and among other program and 
revenue sources would be considerably enhanced. It may be expected 
that this would encourage the building of numerous additional stations 
which would bring a first local service to some communities and much 
needed additional services in others. These achievements would be 
aided by the fact that broadcasting in a single band would, after a suit- 
able transition period, eliminate the crucial problem of receiver incom- 
patibility. As compared with alternative solutions which have been con- 
‘sidered, the use of the UHF band exclusively would raise the ceiling of 
the maximum number of television stations which could eventually be 
built and successfully operated. And, as stated above, after the discon- 
tinuance of VHF television broadcasting, additional VHF frequencies 
would be made available to meet the growing needs of other services for 
VHF spectrum space. 

19. Before it would be possible, however, to achieve these 
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impressive advantages it would be necessary to find solutions for 





numerous problems which a transition to all UHF television would involve. 
These problems fall into several major groups. The first group relates 
to the technical transmission and reception potentialities of UHF. It 

will be necessary to ascertain the extent to which UHF transmission and 





reception can be improved, in order to make a realistic determination as 
to whether conversion to all-UHF television throughout the United States 
or in a major portion of the country would or would hot result in the loss 
of services available now or potentially available with the use of VHF 
channels. In order to ascertain the capacity of UHF transmitting and 
receiving equipment to render satisfactory service without the concur- 


rent use of the VHF band for television broadcasting, the Commission 





believes that a program of expedited research and development should be 
launched without delay with the object of achieving the maximum possible 
increase in the range of, and the reduction of the shadow areas of UHF 
Stations. This research and development program should be concentrated 
(a) UHF transmitters, with emphasis on increased transmitting 
power and the feasibility of the use of such techniques as 
UHF boosters and satellites. | 





(b) Receivers and receiving antennas, with the object of increas- 
ing the sensitivity of and reducing the noise factors of 
receivers; and improving their selectivity in order to permit 
the reassignment of UHF channeis with 4 minimum number 
of restrictions on station separations. | 

20. The Commission will cooperate fully with all interested groups 

in organizing the orderly conduct of the foregoing research and develop- 
ment program. While it would be premature to antic ipate the results 

of this program, the Commission believes that considerable encourage- 
ment is offered by recent notable advances in increasing the power of 
UHF transmitters and in tubes for improving the characteristics of UHF 
receivers. Notwithstanding the disadvantages frequently associated 
with UHF broadcasting there are some respects in which the UHF band 
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is superior to the VHF channels allocated to television. UHF reception, 
for one thing, is freer than VHF from interference caused by local 

noise generators such as ignition systems, electrical appliances and 
switches, and is less susceptible to interference due to multipath reflec- 
tions. Also, if future developments result in the production of single- 
band UHF receivers they could be simpler in design, less costly, and 
more efficient than present VHF-only or combination UHF-VHF receivers, 
owing to the fact that the ratio between the top and bottom UHF television 
frequencies is smaller than between the top and bottom VHF frequencies 
now allocated to television. The Commission believes, therefore, that 
despite disappointments that have been experienced during this initial 
four year period of development of UHF transmitting and receiving equip- 
ment, it would be erroneous to base our policies on an assumption that 
-UHF transmission and reception is not susceptible of significant im- 
provement. On the other hand, additional facts and data are needed in 
order to make a sound determination as to whether the fullest possible 
exploitation of UHF's technical potentialities will enable UHF to render a 
_ service which will justify elimination of VHF broadcasting in a major 

part or throughout the United States. 

21. The answer to this question will not depend on whether all the 
disparities between UHF and VHF transmission and reception can be com- 
pletely eliminated. We recognize that some differences inhere in the 
essential characteristics of the two frequency bands and that it may never 
_ be possible to eliminate them entirely. The problem is not, however, 
_whether these disparities can ‘be totally eliminated, but whether UHF 
_ transmission and reception can be perfected sufficiently to enable an 
all UHF system to render service to the public as least as good as or 
_ better than the service that can be provided to the public under the present 
system. It may very well be that owing to the opportunities which a one 
_ band system with 70 channels will open up for increased competition, 
and for the construction and operation of a greater number of stations 
and successful operation of more networks and other program sources, 


: a one band system would permit more communities to have local service 
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and would provide a larger number of multiple services to a greater 
portion of the population than would be possible with the combined use of 
the UHF and VHF bands. This may be possible despite certain advant- 
ages in the use of VHF frequencies for television broadcasting. The 
critical factor is that there is an inadequate number of these frequencies, 
and the use of the 12 VHF channels has discouraged the utilization of 
more than a fraction of the UHF assignments which were made available 
for television broadcasting in 1952. | 

22. When we learn the results of the suggested program of UHF 
research and development, we will be better able to! ascertain the full 
practical capabilities of UHF. On that basis we will then be able to 
evaluate UHF's capacity to supplant VHF broadcasting without loss of 
service. We will also be in a better position to determine whether UHF 
alone would render adequate service throughout the country, or whether 
it would be necessary to confine all-UHF television to areas, such as 
east of the Mississippi River, where owing to the greater population 
density, and the larger number of cities able to support stations, service 
areas need not be as large as in the less densely populated areas to the 
west. 

23. The second major group of problems involved in an all-UHF 
television system concerns the need to establish methods and timing for 
transition from the present system which will minimize cost and disloca- 
tion to the public and to the television industry. It would appear thata 
transition period would have to be sufficiently long to cover the useful 
life of VHF-only receivers in the hands of the public, and to permit the 
amortization, over a reasonable period, of VHF transmitting equipment 
whose use would be discontinued when VHF broadcasting would be term- 
inated in designated portions of the United States. One method which 
may merit consideration is to require VHF stations to broadcast sim- 
ultaneously on UHF channels during all or some part of the transition 
period. It would seem probable that if it should be decided to go to an 
all-UHF system, the announcement of a decision that VHF broadcasting 
would be discontinued on a fixed future date, coupled with interim 
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Simultaneous UHF broadcasting by VHF stations, would lay the neces- 
sary basis for discontinuance of the manufacture of VHF-only receivers. 
82 24. The problem of getting UHF equipped sets into the hands of 
the public is not, however, subject to complete control, under existing 
law, by either the Commission or the industry. For even if it were to 
be determined that on a mass production basis improved all-channel 
sets can be developed at only a moderate cost differential from VHF-only 
sets, the forces of price competition in the industry are such as to mag- 
nify the effects of such slight differentials and in the absence of some 
additional spur or protection, to have the cheaper, less-complete set 
drive out the all-channel sets. Any private agreement among manufac- 
turers to manufacture only UHF equipped sets would run the risk of 
violating the anti-trust laws. And in view of this fact, and the public's 
reluctance to spend additional sums in anticipation of future develop- 
ments in the television art, we believe it may be essential for the Congress, 
contemporaneously with out explorations of the technical problems of 
UHF operation, to examine the advisability of legislation to relieve the 
Situation. Such legislation might take the form of special tax relief, 
such as that already suggested, to equate all-channel receiver costs 
with those of VHF-only sets, or perhaps more drastic remedies such 
as the prohibition of the shipment in interstate commerce of other than 
UHF-equipped receivers might be found to be necessary. We can make 
no definite recommendations at this time as to specific legislation; we 
do believe, however, that this is an important facet of the overall prob- 
lem which cannot be overlooked. 
25. For all the foregoing reasons the Commission is convinced 


that it should now undertake a thorough, searching analysis of the possi- 


bilities for improving and expanding the nationwide television system 
through the exclusive use of the UHF band throughout or in a major 
portion of the United States. In order, however, to lay the basis for 

_ the formulation of a definite plan or proposal in a form suitable for 
consideration in a formal rule making proceeding, it will be necessary 
first to obtain facts and data relating to the basic problems, discussed in 
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paragraphs 19 through 24 concerning UHF's capac ity to provide a complete 





television service without the concomitant use of VHF channels, and the 
best means of effecting a transition to an all-UHF system. The Commis- 
sion will welcome the submission of comments and data on these problems 
by all interested parties. The comments should refer to "FCC Inquiry 
Into the Feasibility Of Transferring Television Broadcasting To the UHF 
Band", and should be submitted, in an original and 14 copies, by 
October 1, 1956. The Commission will decide what further proceedings 
will be appropriate after considering those comments. 
26. Concerning the first group of problems relating to the tech- 


nical performance of UHF transmitters and receivers we believe that it 





will be necessary to achieve some progress with the: suggested program 
of research and development before it will be useful to establish an 
extensive record on these subjects. The Commiss ion will, however, 
accept any comments which interested parties may feel it may be useful 
to submit on this aspect of the matter at this time. We will especially 
welcome comments at this time concerning the most effective methods 
for conducting and expediting this suggested research and development 
program. | 
27. An additional group of problems concerns 'the question of the 

most efficient utilization of the VHF frequencies now allocated to tele- 
vision broadcasting, taking into account both the problems of television 
allocations and the uses to which these frequencies might be put by other 
services. It would be premature to examine the latter uses in detail, 

83 at this stage, since even assuming the successful disposition of 
the technical problems of an all-UHF system developments in the interim 





may considerably alter the present circumstances of the other services. 
At the same time, it may be useful to note briefly several developments 
which indicate growing need of additional space in i VHF portion of 

the spectrum for other services. 
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28. Recently there has been considerable development of techniques 
employing ionospheric scatter from point-to-point or fixed communica- 
tion. It is in use outside the United States and appears to offer possibili- 
ties for domestic use and for international use between the United States: 
and other countries. The useful frequency range is between about 30 
and 60 mc. As the sunspot cycle advances widespread interference is 
caused to the mobile services which are now using the same frequencies 
for domestic operation. Whether the use of ionospheric scatter circuits 
is limited to foreign areas or in the event that there will be domestic 
demands for this service, the question is raised whether frequencies in 
the range of 30 to 60 mc should be set aside for this service within the 
next 5 or 10 years. 

29. The conditions of use and the characteristics of radio systems 
employed by the land mobile services indicate that the lower VHF spec- 
trum may be well adapted to their needs. Many of these services are 
related to trading areas in much the same manner as the broadcast 
service. Thus they have need for substantially the same coverage areas. 
However, only the base transmitting and receiving antennas can be raised 
above rooftop and treetop levels, and in general the base station uses 
lower antennas and lesser powers than broadcast stations. The govern- 

_ ing factor, however, is the severely restricted powers and antenna 
heights which are available to mobile units. Only in exceptional cases 
do they operate from clear sites, and it is imperative that for longer 
ranges they have frequencies suited to their needs. The lower VHF 
frequencies are less affected by hills, structures and vegetation. They 
- also permit longer mobile antennas and more sensitive receivers. 

_ These factors indicate the desirability of considering the allocation of 
lower VHF frequencies to the land mobile services. 

30. It is evident that the need and demand for more accomoda- 
| tion for land mobile services has been increasing substantially in the 
| recent past and promises to increase further as the industrial uses of 
radio continue to develop. These factors raise basic questions concerning 
spectrum allocation which go further than the requirements of television 
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broadcasting alone, and which take into account the rising needs of other 
services. Thus the question of the transfer of television broadcasting to 
UHF has the dual aspect of the possible improvement it may provide 
in the opportunity for achieving the goals of the nationwide television 
System upon the one hand and of accommodating expanding needs and 
requirements of industry on the other. 
Interim Action 

31. There remains the problem of interim action which should be 
taken pending resolution of the long range problems already discussed. 
Since some years would be required in any event for the full implementa- 
tion of an all-UHF system, the Commission believes that steps should 
be taken in the meantime to improve the opportunities for effective com- 
petition among a greater number of stations. As already indicated, a 
basic choice in many markets at this time lies between the elimination 
of VHF channel assignments to create improved opportunities for UHF 
broadcasting and, alternatively, the assignment of additional local VHF 
channels. Because of the widely varying circumstances in individual 
markets and the numerous factors which bear on the choice of techniques 





in any individual community or area, it is not poss ible to formulate 
rigid criteria whose perfunctory application to individual cases will 





automatically indicate the course which would best serve the public 
interest in each community during the interim per iod. We have conclud- 
ed, however, after extensive review of all the proposals which have 
been submitted to us for the elimination or addition of commercial VHF 
assignments, that the following consie rations will have important bear- 
ing on decisions in specific communities or areas. In markets with one 
or more commercial VHF assignments, the merits of proposals to 
eliminate a VHF commercial assignment would sapere to a large extent 
on such factors as: 
1. Whether significant numbers of people would lack service 

as a result of the elimination of the VH F channel. 

Whether one or more UHF stations are operating in the area. 

Whether a reasonably high proportion of|the sets in use can 
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receive UHF signals. 
Whether the terrain is reasonably favorable for UHF cover- 
age. 
Whether, taking into account all the local circumstances, 
the elimination of a VHF channel would be consistent with 
the objective of improving the opportunities for effective 
competition among a greater number of stations. 
The desirability of assigning a first VHF channel or of adding an additional 
‘VHF channel would depend principally upon: 
Es Whether it is possible to locate the new transmitter so as 
to meet minimum transmitter spacings. 
Whether, in cases where it is necessary to move the channel 
from another city, there is greater need for the channel in 
the area to which it is proposed to be assigned. 
Whether the addition of a new VHF assignment would be 
consistent with the objective of improving the opportunities 
for effective competition among a greater number of 
stations. 
32. In appropriate instances it may be desirable, in order to 
attain the objectives stated in the preceding paragraph, to add an addi- 
tional VHF assignment which meets all requirements of the present rules 
with the exception that the minimum spacing from the city where the 


new assignment is proposed would not be met. It would be feasible, 


however, in these instances, by appropriate location of the new trans- 
_mitter, to meet all transmitter spacing requirements. Since it is the 
_ spacing from the transmitter that is critical, we believe that it will be 
in the public interest to relax'the present rules in order to permit new 
assignments that can be utilized within reasonable distance from the 
city in conformity with the minimum transmitter spacing requirement. 
In this way additional service can be provided without departing from 
the engineering standards. 
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Implementation of Interim Revisions 
of the Table of Assignments: 








33. This proceeding has served the purpose for which it was 
instituted, i.e. , determination of the basic lines on which revisions of 
the existing television allocation plan should be considered. It can 
therefore now be terminated. We announced in the Notice of Proposed 
Rule Making adopted on November 10, 1955, that after this determination 
had been made we would proceed to the consideration of proposals for 
such channel reassignments as might be made in nonronnlty with the 


general policies adopted herein. 





34. Accordingly, we are adopting today a number of Notices of 
Proposed Rule Making in which we will consider a series of proposed 
channel reassignments which appear to merit cons ideration in conformity 
with the objectives outlined in this Report and Order. For example, in 


a number of communities, including Madison* and Elmira*, we are 





proposing to delete a VHF channel or reserve it for educational use. It 
appears on the basis of the facts before us that such action offers reason- 
able prospect for improving the opportunities for effective competition 
among a greater number of stations in these areas. | In other communities, 
such as Fresno** and Peoria**, we are proposing to shift VHF channels 
to other communities, which would have the added advantage of making 
additional comparable facilities available in VHF markets. In several 
other areas, such as New Orleans** and Albany, sada it appears that 
similar objectives can be achieved by deleting or shifting one of the two 
VHF channels assigned in the area.. | 


~ Chairman McConnaughey and Commissioners Doerfer and Mack 
dissented from this proposed rule making. | 


“ Commissioners Doerfer and Mack dissented from this proposed 
rule making. | 


*** Chairman McConnaughey and Commissioners Doerfer and Mack 
dissented from this proposed rule making. Commissioners Webster, 
Bartley and Lee concurring but would propose the ss aaa of Channel 6 
also. 
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35. In communities such as Charleston and Duluth-Superior, 
which have two VHF channels assigned and no UHF stations in operation, 
we find that it is possible to add a third VHF channel by "drop-in" or by 
shifting an unused educational assignment for which there appears to be 
no realistic prospect of early use. In Miami****, which already has three 
commercial VHFassignments, we are proposing to add a 4th which it 
appears can be accomplished in accordance with minimum transmitter 
spacing requirements. We believe this course of action is more meritorious 
than deletion of two or all VHF channels from Miami, as some petitioners 
and parties to this proceeding have proposed. Where a 4th VHF channel 
can be employed without violating our engineering standards, deletion 
of VHF channels would not appear tobe warranted. 
36. In some markets such as Toledo, where there are only two =" 
commercial VHF assignments and no UHF stations operating, we find 
that despite the apparent capacity of such markets to support additional 
stations, it is not possible to assign an additional VHF channel because 
there are none available which would meet minimum transmitter spacings. 
Nor would it be practicable to encourage the expansion of local services 
on locally assigned UHF channels by eliminating a local VHF assignment 
because, apart from the absence of significant VFH conversion in the area, 
the reception of signals from VHF cities located elsewhere (in this case, 
Detroit) would make it doubtful that effective deintermixture could be 
achieved. 
37. Parties interested in these proceedings will have full oppor- 
tunity to submit comments in support of or in opposition to these proposals, 
and to submit counterproposals. The proposals put out for rule making at 
this time do not cover all the amendments to the present Table of Assign- 
ments which have been proposed in petitions now before us. We will 
endeavor to act on all petitions as rapidly as possible, including those 


*¥¥** Commissioners Webster and Mack dissented from this proposed 
rule making. 
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already before us which have not yet been acted on and in those on which 
rule making proceedings have been initiated but not yet concluded. Parties 
desiring to file petitions for additional or alternative |amendments to the 
Table of Assignments may do so. | 
87 38. In order to assist the Commission in evaluating proposals 

for channel reassignments which involve the removal of an existing 

VHF assignment for which an application is on file or a construction per- 
mit has been granted, it is requested that the parties furnish data, in accor- 
dance with the procedure set out in paragraphs 39 and 40, showing the 
service of all stations in the area involved. | 





39. As the Commission pointed out in the Sixth Report and Order 
and other documents, there is no available means for predicting precisely 
the service areas of a specific television station which will take into 
account time variations and variations in location, with particular reference 
to uneven terrain. Propagation data gathered since the Sixth Report and 
Order are now available. These latest data, as analyzed by the Commission's 
staff and others, should be used, since they improve somewhat the pre- 


dictions which can now be made in the average case.. The new data 


and methods for employing them are set out in Appendix A attached to 
this Report and Order. | 


40. The data supplied should be based on the following assumptions: 





(1) In computing coverage, stations should be assumed to be 
operating with maximum power at 1000 feet above average 
terrain, with the transmitter located in the center of 
the principal community, except where the minimum 
transmitter separations proposed require transmitter 


location elsewhere. 


1000 feet antenna height above average terrain should be 
used for all pertinent directions. | 
Service should be drawn for the limit of the Grade B 
contour as limited by noise or interference, as the 

case may be. 
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The extent of Grade B service should be computed in 
accordance with the tables set out in Appendix A. 
Only co-channel interference need be considered. 
Single station method of interference should be employed, 
i.e., the station causing the greatest penetration is 
assumed to mask the interference of other stations. 
In computing interference or service, all stations pre- 
sently on the air or authorized, and pending applica- 
tions, should be taken into account, whether UHF or 
VHF. However, where a station that is not yet opera- 
ting is considered, this fact should be indicated. 
If the parties desire, data based on other assumptions may be submitted 
in addition to the foregoing. 

41. InaNotice of Proposed Rule Making adopted June 22, 1955, 
(Docket No. 11433, FCC 55-705), the Commission requested comments on 
a proposal to raise the maximum power of UHF television stations from 
1,000 kw to 5000 kw, and to substitute new curves in Figures 3 and 4 of 
Section 3.699 of the Rules governing reduction of power for antenna heights 
exceeding 2000 feet. In a Further Report and Order adopted on 
December 14, 1955, the foregoing rule making proceeding was incorporated 
as part of the general television allocation proceeding under Docket No. 
11532, and the proposal is accordingly before us for review in the instant 

proceeding. After careful examination of the comments which have been 
submitted in support of and in opposition to these proposals the Commission 

has concluded, in the light of the decisions reached in this proceeding, 

that the public interest would be served by increasing the maximum power 

_ Of UHF stations to 5000 kw. It has accordingly decided to amend the 
relevant rules, including the curves already mentioned, in Figures 3 


and 4 of Section 3. 699. Equipment is now available and in use which 


yields effective radiated power of 1000 kw for UHF stations. Encouraging 
experiments have been conducted with UHF transmissions at 4500 kw 
and even higher power. The increase at this time in the maximum power 

_ authorized for UHF stations seems particularly appropriate in view of 

_ the importance which is attached to the research and development program 
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already discussed. 

42. Ina Further Report and Order adopted November 30, 1955, 
(Docket Nos. 11181 and 11532, FCC 55-1198), the Commission brought within 
this general television allocation proceeding the proposal to increase 
the antenna height at which maximum power could be author ized for VHF 
television stations in Zone I. Previously, on July 20, 1955, (Report and 
Order, Docket No. 11181, FCC 55-802), the Commission had announced the 
adoption of an amendment to Section 3. 614(b) of the rules which would 
permit VHF television stations in Zone I to use maximum power at antenna 





heights up to 1250 feet, instead of up to 1000 feet as provided in the rules. 
The effective date for that amendment was designated as August 31, 1955. 
This effective date was subsequently extended in a series of Orders issued 
prior to November 30, 1955, at which time the Comniss ion vacated the 
Report and Order of July 20, 1955 and made the record in Docket No. 

11181 part of this general television allocation proceeding. The rule making 
proposal under the former Docket No. 11181 is accordingly before us for 


| 


decision. 


43. In re-examining this proposal we have again carefully reviewed 


the comments, supporting and opposing the change. We have also con- 
sidered a number of petitions for reconsideration or for stay of our Report 
and Order of July 20, 1955 (Docket No. 11181). 4/ We also have considered 
the issues concerning maximum antenna heights and|powers for VHF 








Stations in Zone I in the light of the conclusions reached in this proceeding 
concerning the measures which will best facilitate the building and 
operation of greater numbers of television stations in both large and 

small markets. This objective is paramount, and furnishes the basis for 
our conclusion that it would be undesirable to alter the antenna height 

and power maxima at this time. As we pointed out in our Report and Order 





4/ Filed by Elm City Broadcasting Corporation, The Air Transport 
Association of America, The Ultra High Frequency Coordinating Committee, 
Greylock Broadcasting Company (WMGT), Springfield Television Broad- 
casting Corporation (WWLP), Plains Television Corporation (WICS), The 
Helm Coal Company (WNOW-TV), Rossmoyne Corporation (WCMB-TV), 
Southern Connecticut and Long Island Television Sompany: (WICC-TV). 
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of July 20, 1955, there were cogent reasons for rejecting, in the Sixth 
Report and Order, proposals to permit all stations to use maximum power 
at 2000 feet, irrespective of location. In that document the Commission 
adverted to the lower separations in Zone I, the shorter distances between 
cities, and the need for more data on operations over 1000 feet. The 
pattern of VHF stations in Zone I is now well established on the basis of 
the height and power rules adopted in 1952 when the Sixth Report and 
Order was issued. 

44. The comments and data submitted in the instant proceeding 
also indicate that to some extent, the overlap of service areas tends to 
diminish the opportunities for the building and successful operation of a 
larger number of stations, both in the VHF and UHF bands, in smaller 
communities neighboring the larger metropolitan areas. The power increases 
sought for Zone I would tend to augment these effects of overlapping of 
service areas. In these circumstances, taking into account the objective 
of facilitating the construction and operation of a larger number of tele- 

vision stations, the Commission has come to the conclusion that it would 
be preferable not to adopt even the compromise increase contemplated in 
‘our Report and Order of July 20, 1955. In reaching this decision, the 
Commission has borne in mind not only the possible impact of the change on 
_UHF stations in Zone I, but also the needless burdens which would be 
thrust on VHF stations, which would be faced with the alternatives of 
Sustaining increased interference from co-channel stations taking advan- 
tage of the proposed rule change, or of increasing the heights of their own 
antennas in order to offset it. Owing to the added cost, local zoning 
restrictions and air space considerations not all VHF stations in Zone I 
: would find it possible to increase their antenna heights. Thus this pro- 
| posal would tend to unbalance the established pattern of VHF service in 
Zone I, a result which would not be justified by the extension of service 
areas, which the amendment might make possible in a relatively few 
cases. 

45. In our Memorandum Opinion and Order adopted December 14, 
: 1955, we listed five petitions which related directly to the matters under 
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review in the general television allocation and which we announced we 
would, accordingly, consider in these proceedings. It is now appro- 
priate to consider these petitions in the light of the decisions reached 
herein. The petition filed April 18, 1955, by Albert J. Balusek of San 
Antonio, Texas has already been disposed of. The remaining four are 





dealt with in the succeeding paragraphs. 
46. On June 21, 1955, the UHF Industry Coordinating Committee 
requested that the Commission amend the rules so as to permit the author- 
ization of VHF stations on a case-to-case basis at lower separations 
than are permitted at present. Whether such authorizations were processed 
on a case-to-case basis or on the basis of a general reduction of minimum 
separations, the Commission has concluded, for the reasons already given, 
that the authorization of additional VHF stations at sub- -standard transmitter 
spacings would not be desirable. 
-47. -On October 17, 1955 the Ultra High a Industry Coor- 
dinating Committee filed a separate petition requesting, inter alia, that 
the Commission consider the television allocations problem under a 
broad rule making proceeding. The instant rule making proceeding corrre- 
sponds with that requested by the petitioner. The Ultra High Frequency 
Industry Coordinating Committee also requested the deferment of authori- 


zations or modifications of authorizations which would increase inter- 





mixture pending the comnluct of the general proceeding. That portion of the 


petition is now moot, since we are now terminating this proceeding. 
48. On October 7, 1955, the American Broadcasting Company filed 
a petition requesting the deintermixture of some communities, the reduc- 


tion of VHF separations and other revisions to the present rules. These 

proposals of the American Broadcasting Company haive been superSeded by 

comments filed under the instant proceeding. It is not necessary, there- 

fore, to give separate consideration to this petition. 
-49. On November 9, 1955, Scharfeld and Baron of Washington, 

D. C. filed a petition proposing that channel assignments be made on the 

basis of individual applications rather than under a fixed Table of 





Assignments. The Commission has given careful consideration to this 
proposal, but is not persuaded that it would be in the public interest to 
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abandon the Table of Assignments at this time. Before the Sixth Report 
and Order was adopted the Commission considered proposals to assign 
television channels on the basis of individual applications. It was 
decided, however, for reasons set out in that document, that it would be 
preferable to establish a table of assignments subject to modification 
through rule making proceedings. Although not all the reasons given at 
that time are applicable now to the full extent they were in 1952, whena 
large backlog of applications would have rendered the application basis 


almost unmanageable, the Commission hesitates to discard the Table 


and thereby incur delays which may occur in cases where applications 
propose conflicting assignments. Moreover, retention of the present 
system of fixed assignments subject to modification in rule making pro- 
fedings is desirable for implementation of the policies adopted in 
this Report and Order. 

50. In our Further Report and Order adopted in this proceeding 


on November 30, 1955, the Commission gave notice that it would consider 
herein the petition which Northern Pacific TV Corporation of Spokane, 
Washington, filed on November 17, 1954, requesting the amendment of 


Section 3. 614(b) of the Rules so as to permit stations operating on Channels 
2-6 in Zone II to operate with maximum power of 100 kw irrespective 


of antenna height. On the basis of careful consideration of this proposal 


the Commission has concluded that it would not serve the public interest 
to remove the maximum limitations set out in the present rules at the 
present time. The basic considerations which apply here are similar to 
those already discussed in paragraphs 43 and 44, above, relating to the 
proposal to increase the antenna height at which VHF stations in Zone I 
are permitted to use maximum power. 

dl. In accordance with the decision reached on the proposal to 
increase the maximum power of UHF stations to 5000 kilowatts, discussed 


_ in paragraph 41 above, IT IS ORDERED, That effective August 1, 1956, 
Part 3 of the Commission's Rules is amended as follows: 


A. Section 3.614(b) is amended by deleting in the Table 
the expression "30 dbk (1000, kw)" and _ substituting 


65 
therefor "37 dbk (5000 kw)". 





B. Section 3.699 is amended by the deletion of Figures 3 
and 4 and the substitution therefor of the attached 


Figures 3 and 4. 

52. Authority for the foregoing amendment is 

tions 303(a), (b), (c), (e), (£), (g), (h) and (r) and 4(i) 
tions Act of 1934, as amended. 


contained in Sec- 
‘of the Communica- 


53. In accordance with the conclusions reached herein, IT IS OR- 
DERED, That this proceeding IS TERMINATED, including that portion 
of this proceeding concerning amendment of the rules governing maximum 


antenna heights and powers in Zone I, which was formerly considered 


under Docket No. 11181. 


FEDERAL COMMUNICATIONS COMMISSION * 


Mary Jane Morris 


Secretary 
Adopted: June 25, 1956 
Released: June 26, 1956. 


* See attached concurring statements of Commissioners Hyde, Webster, 
| 


Bartley and Mack. 


* See attached dissenting statement of Commissioner Doerfer. 


NOTE: Rules changes herein will be included in Amendment No. 3-16. 





[Received July 2, 1956] si 
135 DEMPSEY AND KOPLOVITZ 
) Attorneys at Law 
Bowen Building 
Washington 5, D.C. 


William J. Dempsey 
William C. Koplovitz 


Frederick H. Walton, Jr. 
Harry J. Ockershausen 
Albert J. Feigen 


June 29, 1956 
Miss Mary Jane Morris 
Secretary 


Federal Communications Commission 
Washington 25, D.C. 


In re: Applications for CP for new TV Station on Channel 12, 
Jacksonville, Florida. Docket Nos. 10833-5. 
Dear Miss Morris: 

The purpose of this letter is to notify you of the filing concurrently 
herewith of a Petition for Rule Making and Request for Stay by the Jack- 
sonville Journal Company (WJHP-TV, Channel 36), Jacksonville, 

Florida, pursuant to the Commission's Report and Order of June 26, 
1956 in Docket No. 11532. 

This is to request that any further consideration of or action by 
the Commission in the above captioned proceedings involving the three 
pending applications for Channel 12 in Jacksonville, Florida, be taken 
in the light of the Request for Stay made in the aforementioned Petition. 

Respectfully submitted, 


THE JACKSONVILLE JOURNAL 
COMPANY (WJHP-TV) 


By /s/ William C. Koplovitz 
Its Attorney 
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[Received July 2, 1956] 


Before the 
FEDERAL COMMUNIC ATIONS COMMISSION 
Washington 25, D.C. 


In the Matter of 


Amendment of Section 3. 606, Docket No. | 

Table of Assignments, Rules | 
Governing Television Broadcast | 
Stations 





PETITION FOR RULE MAKING AND REQUEST FOR STAY 

Comes now, THE JACKSONVILLE JOURNAL COMPANY, owner 
and operator of Station WJHP-TV (Channel 36), Jacksonville, Florida, 
by its attorneys, and respectfully requests that the Commission in ac- 
cordance with its Report and Order in Docket No. 11532 released 
June 26, 1956, institute proceedings at the earliest date practicable, 
looking toward amendment of the Table of Assignments of television 
channels to Jacksonville, Florida (Section 3.606) so/as (Plan 1) to 
allocate an additional VHF channel to Jacksonville for commercial 
operation or in the alternative (Plan 2) to delete VHF Channel 12 
for commercial operation and substitute therefor UHF Channel 46. 





Petitioner also requests that the Commission either stay final decision 
in the pending comparative TV proceeding (Dockets No. 10833-5) or 
condition final action in said proceeding so as to prohibit expressly 
commencement of commercial operation on Channel 12 by the successful 
applicant until the Commission has taken final action in the rule making 
proceeding requested herein. In support of this Petition, it is res- 
pectfully submitted: | 
1. For the period 1945 to 1952 preceding adoption by the Com- 
mission of its Sixth Report and Order, Channels 2, 4, 6 and 8 were 
allocated for use by television stations in Jacksonville. Since adoption 


of said Order, the allocation of TV channels to Jacksonville prescribed 
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by Section 3.606 of the Commission's Rules has been VHF Channels 4 
and 12 for commercial use, VHF Channel 7 for non-commercial educa- 
tional use, and UHF Channels 30 and 36 for commercial use. 
2. Channel 4 is assigned for use by Station WMBR-TV which 
began operation on that channel in October, 1949, under predecessor 


owners and for over four years was the only television service available 
in Jacksonville. In January, 1953, Station WMBR-TV was acquired 


through purchase by The Washington Post Company, licensee of Stations 
WTOP-AM, FM and TV, Washington, D. C. 

3. A competitive television service in Jacksonville was inaugurated 
for the first time in December, 1953, when petitioner commenced 
operation of Station WJHP-TV on Channel 36 with 276 kw visual effective 
radiated power and antenna height above average terrain of 472 ft. 

Station WJHP-TV has operated continuously to date and is presently 
affiliated with the NBC-TV Network. 

4. There are no other operating services in Jacksonville. The 
nearest operating station to Jacksonville is Station WESH-TV at Daytona 
Beach, 90 miles away. Next are stations approximately 130 miles away, 
located in Savannah, Georgia and Orlando, Florida. With respect to 
other channels allocated to Jacksonville, the following condition obtains: 
Channel 7 (educational)--though application for CP was filed November 18, 
1953 by Educational Television, Inc., the Commission has not found it 
possible to grant it; Channel 12--applications for CP pending by the 
City of Jacksonville, Florida-Georgia Television Company and Jackson- 


ville Broadcasting Company 1/, Channel 30--CP for new 18. 2 kw station 
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held since August 12, 1953 by Southern Radio and Equipment 


- Company and its successor Carmen Macri (WQIK-TV). 


>. During the period from December, 1953, to date in which 
petitioner has operated Station WJHP-TV as the second television 


1/ These applications have been heard on a comparative basis and 


— initital decision of the Hearing Examiner thereon was released April 3, 


1955; oral argument was held in February, 1956. 
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broadcast service available in Jacksonville and contiguous areas outside 
of that city, every effort has been made to develop and promote UHF 
television as a vigorous and healthy competing medium from which the 
public would derive benefit inasmuch as J acksonville had been a monopoly 
VHF market for a period of over four years. 

6. Petitioner has expended its best efforts and substantial sums 
of money seeking to establish UHF service in J acksonville so as to ef- 
fectuate the Commission's original plan for intermixture. When Station 
WJHP-TV began operation in December, 1953, approximately 72% of the 
homes in the Jacksonville metropolitan area (Duval County) were equipped 
with television receivers, none or very few of which were capable of 
receiving UHF service from WJHP-TV. In terms of building UHF cir- 
culation and public acceptance of UHF in Jacksonville, petitioner be- 
lieves that in that period it has done an outstanding job. The number of 
receivers in the Jacksonville metropolitan area (Duval County) capable 
of receiving service from WJHP-TV is now reliably estimated at approxi- 
mately 90% of the total number of television homes in that immediate 
area as of a current date. 2/ | 
7. Despite petitioner's extensive efforts and expenditures to 


maintain an effective competitive service, it faces the loss of its NBC 





network affiliation as soon as a second VHF station is ready to 
commence operation in Jacksonville. Such loss of network affiliation 
would lead to cessation of operation of WJHP-TV, since other network 
program service would not be available to petitioner in sufficient 
amount to permit continued operation on a sound economic basis in 
competition with two VHF stations. In its Report and Order of June 
26th, 1956, the Commission has recognized effective competitive 
service in many markets is jeopardized "by the absence of a greater 





2/ These estimates exclude a count of receivers in the hands of 

the public outside of the Jacksonville metropolitan area itself. Because 
of the greater coverage of VHF Channel 4 as against Channel 36, the 
number of receivers capable of receiving UHF service in reiation to the 
total number of sets in the Channel 4 area would be less. 
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number of more nearly competitive facilities, despite the need for and 
the capacity of such markets to support a larger number of television 
outlets.’ Para. 11. The Commission has accordingly stated its 

belief that ‘steps should be taken in the meantime to improve the 
opportunities for effective competition among a greater number of 
stations" (para. 31) and to this end has invited petitions from interested 


‘parties for "additional or alternative amendments to the Table of 


Assignments”. Para. 37. As stated in paragraph 31 of its Report 
and Order, the opportunity for more effective competition involves a 


: "basic choice..... between the elimination of VHF channel assignments 


to create improved opportunities for UHF broadcasting and, alternatively, 
the assignment of additional local VHF channels." In view of the Report 


and Order of June 26, in Docket No. 11532, and in the light of the thirteen 


rule making proceedings already instituted by the Commission pursuant 
to said Report and Order, it is clear that the present allocation of tele- 


_ vision channels to Jacksonville for commercial operations, i.e., VHF 


Channels 4 and 12 and UHF Channels 30 and 36, is not consistent with 

the Commission's stated objective of achieving a competitive television 
service. In order to fulfill and satisfy the stated purposes and objectives 
of the Commission in its Report and Order in Docket No. 11532, 


_ petitioner is advancing without delay its instant proposal to amend the 
140 
one of the markets which can clearly support three stations and provide 


Table of Assignments of television channels to Jacksonville, as 


fulltime outlets for each of the three national television networks if action 


_is taken without delay by the Commission to provide more nearly com- 
_ petitive opportunities for three stations. 


8. On March 31, 1955, the Commission issued Notices of 
Proposed Rule Making relating to proposals for deintermixture of TV 
channel allocations in Peoria, Evansville, Madison, and Hartford. 
Shortly thereafter on April 11, 1955, petitioner filed a petition for 
institution of rule making to deintermix Jacksonville by removing 
the asterisk from Channel 7 and move it to Channel 36 so as to make 





71 
Channel 7 available to petitioner for commercial use, By petition filed 
on August 15, 1955, the Board of Public Instruction of Duval County also 
requested institution of proceedings to make Channel 36 available for 





non -commercial use and make Channel 7 available to Jacksonville 
Journal Company for commercial use. By its Memorandum Opinion 

and Order of November 10, 1955, the Commission denied these petitions 
together with a petition for Jacksonville deintermixture filed on July 29, 





1955 by the permittee of Channel 30. In denying these petitions, the 
Commission said that when it had decided the proceedings. which termi- 
nated by the Report and Order of June 26, 1956, it would then "be in a 
position to consider questions..... concerning specific channel assign- 
ments in individual communities or limited areas." | (Para. 5) Froma 
consideration of this statement, too, it can be determined to be appro- 
priate that action be taken now to amend the Table of Assignments for 
Jacksonville so as to avoid the threatened termination of effective com- 





petitive service in Jacksonville which would occur so long as the unequal 
competitive facilities authorized by the existing allocation are permitted 


to remain unchanged. | 


141 9. For these reasons, petitioner suggests that the Commission 
entertain and adopt one of the two methods for granting interim relief 
to Jacksonville, either of which would be in accord with the views ex- 
pressed in and the rule making proceedings instituted concurrently 
with the adoption of the Report and Order of June 26th, 1956. 

Jacksonville Plan 1 for Interim Relief | 
(so as to provide three commercial VHF channels for 
Jacksonville) 
10. Under Plan 1, the change in the Table of Assignments requested 
would be removal of the asterisk from Channel 7 in J acksonville, so as 
to make that channel available for commercial use3/ This change would 


3/ _‘~ Until such time as the Commission would grant an application for 
Channel 7, petitioner would expect that the Commission would allow 
Station WJHP-TV to opeate on Channel 7 under Special Temporary 
Authority so as to provide the public with the three competitive VHF 
services which the change in allocation was intended to accomplish. 
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parallel the Notice of June 26, 1956, in Docket No. 11755, instituting 
rule making changes in the Duluth-Superior allocation by unanimous 
Commission action to change Channel 8 from non-commercial educa- 
tional to commercial and conversely to designate Channel 32 as non- 
commercial educational instead of éommencial, =! 
11. Of the alternative plans suggested herein, this plan would 
“more nearly serve the objectives of the Commission's Report and Order 
of June 26, 1956, of providing effective competition with access to 
Jacksonville as a major market to all three national networks. This 
plan, moreover, fully satisfies the three criteria established in para- 
graph 31 of said Report and Order as governing the desirability of 
“adding an additional VHF channel". Thus, the plan does not run 
counter to either of the first two factors enumerated, since 
Channel 7 is already allocated to Jacksonville and no transmitter 
spacing problem or removal of a channel from another city is involved. 
The third factor is whether the addition of a new VHF assignment would 
be consistent with the objective of improving the opportunities for ef- 
_ fective competition among a greater number of stations. 
12. The conversion of Channel 7 to commercial use would certainly 
be consistent with the objectives in question. Duluth-Superior had a 
_ 1950 Census metropolitan area population of 252, 777, while that of 
Jacksonville was 304,029. Although as previously noted an application 
by Educational Television, Inc. was filed for Channel 7 in November, 
1953, deficiencies in that application have precluded a grant of that 
o/ It should also be noted that although the change proposed 


application —: 
would convert Channel 7 from non-commercial to commercial use, this 


4/ Should the public interest require that a UHF channel be reserved 
in Jacksonville for educational use in addition to the service from 

_ Channel 5 referred to herein, UHF Channel 46 would be available therefor. 
See Plan 2 for Interim Relief infra. 


5/ Presumably because no competing application has been filed 
_ the Commission has been lenient in not continuing processing of this 
defective application. 
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would not be inconsistent with eventual development or availability of 





non-commercial educational VHF television service for the people of 
Jacksonville and Duval County 4 There is attached an engineering 
statement showing that with the assumed 1, 000 ft. antenna height above 
average terrain a/ an educational statim using the existing Channel 5 


Gainesville allocation could so locate its transmitter as to render 
standard service to Gainesville and Grade A service to all of: 
Jacksonville. This fact further emphasizes the desirability of removing 


the non-commercial reservation from Channel 7 since it eliminates the 





existing extensive overlap and unnecessary duplication of educational 
Channels 5 and 7 which would undoubtedly have to depend upon the same 





sources of educational program service. Certainly Jacksonville would 
look to the State's University of Florida at Gainesville as its guide 
in educational programming since no senior college is located in or 
near Jacksonville. Only two junior colleges are located in Jacksonville, 
i.e., Jacksonville Junior College and Edward Waters College for Negroes, 
with enrollments of less than 900 and 400 respectively. Neither of 
these educational institutions has applied for Channel 7, and the lack 
of sufficient educational financial resources in J acksonville itself 
suggests that as a practical matter a concentration of the resources 
of all educational agencies in Northeast Florida on the development of 
Channel 5 could hasten the inauguration and assure the continued opera- 
tion of an educational television service for this whole area. 

Jacksonville Plan 2 for Interim Relief 


(to require future commercial operation only < on UHF 
channels) 





6/ As previously noted in footnote 4, a UHF chanhel is available, 

if desired, for non-commercial educational use in Jacksonville itself. 
In view of the existing 90% saturation of Jacksonville and Duval County 
with receivers capable of UHF reception, an existing audience would 
be available for any station using a UHF educational) reservation in 
Jacksonville. The degree of advertiser acceptance of UHF which af- 
fects successful operation on UHF would not be a factor adverse to a 
non-commercial operation on UHF. 


1/ Note Para. 41, Report and Order of June 26, 1956. 
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13. Plan 2 proposes to make the television channel allocation 

for Jacksonville conform with one of the alternative methods approved 
by the Report and Order of June 26, 1956 in Docket No. 11532 by adding 
UHF Channel 46 to Jacksonville to replace Channel 12 which would be 
‘deleted from Jacksonville. This proposal is not as advantageous as 
Plan 1, but should be adopted if there are any policy determinations 
which would deter the Commission from adopting Plan 1. The super- 

iority of Plan 1 is that it would place existing operations-- 

WMER-TV and WJHP-TV--as well as any new service on Channel 12, 
on an equal footing so far as facilities are concerned, while under 

Plan 2, WMBR-TV, as the only operating VHF station, would continue 
for some time to maintain not only the competitive advantage over 
_WJHP-TV it now enjoys, but also an advantage over all other future 
commercial UHF operations in Jacksonville. The removal of Channel 
12 from Jacksonville will make a first commercial VHF channel avail- 
_able for allocation to a Northern Florida community in the area between 
_dacksonville and Panama City. 
14. There is attached hereto and made a part hereof the affidavit 
_of petitioner's consulting radio engineer showing that the change in 
Section 3.606 proposed by Plan 2 hereof through allocation of Channel 
46 complies fully with the Commission's television rules governing allo- 
- cations. 
: 15. If Plan 2 were adopted, petitioner would be encouraged to 

undertake the further capital investment in UHF of substantially in - 
creasing its assigned power--an undertaking which would be totally 


_ lacking in incentive so long as the prospect is faced of continued 


operation without the interim relief proposed by Plan 2. 

16. Plan 2 is offered in the alternative because it also conforms 
to the five criteria established by paragraph 31 of the Commission's 
_ Report and Order. Thus, no lack of service would result from elimina- 
tion of Channel 12, since there is no existing service on Channel 12 
and since Channel 4 will continue to render VHF service to all areas 
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that Channel 12 could serve. Plan 2 meets criterion 2 since petitioner's 
UHF station is and has been operating for over 2 1/2 years. Criterion 
3 is met because 90% of the sets in use in J acksonville can receive UHF 
145 signals. Under criterion 4, the terrain is reasonably favorable 
for UHF coverage, since it is a matter of common and geographical 
knowledge that the terrain in the area surrounding Jacksonville is 
almost entirely flat. With respect to the final criterion--number 5--the 
elimination of a VHF channel would be consistent with the objective of 
improving the opportunities for effective competition among a greater 
number of stations. This is true in Jacksonville and has been amply 
demonstrated elsewhere in markets of comparable or even greater 
size than Jacksonville, i.e., Tulsa and Duluth-Superior, that two com- 


mercial VHF stations would preclude continued operation of a third 





competing UHF station or establishment of a third competing UHF, 
because the third national network would prefer to have all its programs 
and certainly all of its most profitable commercial programs divided 
between the two VHF stations rather than on the third competing UHF. 

It must be conceded, however, that Plan 2 is not as effective in promoting 
the objective of improving opportunities for effective competition as 





Plan 1 is, because unequal competition between local stations and net- 
works will always exist between Channel 4 and the remaining UHF 
stations and also Channel 4 will continue to enjoy competitive and 
technical advantages in serving the outer areas which may look to 
Jacksonville for television service. It is for this reason that Plan 1 





is submitted as prefereable to Plan 2 and recommended for adoption. 
Request for Stay | 
17. There is no logical explanation which petitioner can ascertain 
as to why the Commission ignored Jacksonville when it initiated thirteen 
rule making proceedings concurrently with its June 26th Report and 
Order in Docket No. 11532 to bring its Table of Assignments -into con- 


formity with the views, findings and conclusions set forth in said Report 





146 and Order. That Jacksonville is a community in need of interim 


relief is not only apparent on the face of the present allocation and operating 
| 
| 
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conditions in this market (one VHF and one UHF in operation and one 
VHF and one UHF channel allocated but not yet in operation) but the 
urgent need for immediate relief has been specifically called to the 
Commission's attention in previous petitions for deintermixture filed 
by the petitioner and by the permittee of the other UHF channel in 
Jacksonville, referred to above. The exact parallel between conditions, 


from both an allocation and operating standpoint, as they exist in Jackson- 


ville, with conditions existing in the other markets where the Commission 


on June 26 instituted rule making proceedings to bring the existing al- 
locations in conformity with the views, findings and conclusions ex- 
pressed in the June 26th Report and Order in Docket No. 11532, 
makes it apparent that the failure of the Commission on its own motion 


to propose interim relief for Jacksonville was an inadvertent oversight. 


Ina real sense, therefore, this petition, in proposing Plan 1 or Plan 2 


for correcting the Jacksonville allocation, is correcting an error of 


‘the Commission and in fairness and equity, petitioner should be in no 


different or lesser position than any operating UHF permittee or licensee 


for whose benefit the 13 rule making proceedings were instituted on 
June 26th. Accordingly, it is requested that the rule making requested 
herein be instituted immediately and that comments by interested parties 


be required to be filed by September 10, in order that neither petitioner 
nor the public of Jacksonville will be in any wise prejudiced by the 


omission of Jacksonville from the list of cities which the Commission 


on its own motion proposed to bring into conformity with the conclusions 
reached in its June 26, 1956 Report and Order. 
18. It is equally apparent that the benefits to the public of con- 


_ tinued service from WJHP-TV will be destroyed and attainment of 
' three competitive services will be defeated if a commercial service 


on Channel 12 is permitted to commence before interim relief for 
Jacksonville as proposed herein and as envisioned by the Commission's 


June 26th Report and Order is accomplished. It is vital, therefore, to 


attainment of a condition in J acksonville where three competitive 


17 
stations can co-exist with greater or less opportunity (depending on 
whether Plan 1 or Plan 2 is finally adopted) for effective competition, 
that Commission action in the pending Jacksonville Channel 12 pro- 
ceeding except as conditioned below be withheld until the Commission 
has es considered either Plan 1 or Plan 2 and has adopted one or the 


other.— 





It is therefore specifically prayed that final action, if any, 

to grant any of the three applications now in comparative hearing in 
Dockets No. 10833-5 be withheld, or if taken that any grant be condi- 
tioned in such a manner as to prohibit commencement by the successful 
applicant of commercial operation until after a final order in the rule 
making proceeding instituted pursuant to the instant petition. 

19. The Commission is urgently requested to act without delay 
to issue notice of proposed rule making as proposed herein and the stay 
herein requested in order to afford Jacksonville relief from a television 
allocation which the Commission has found to be inconsistent with its 

policy of providing opportunities for competitive television 
stations. Denial of the instant petition or failure by the Commission to 





act with dispatch will effectively deprive petitioner of relief and cause 


it to face certain extinction as a result of the — of a second 


commercial VHF operation. 
WHEREFORE, the premises considered, it is  eapettiliy re- 
quested that the Commission issue Notice of Proposed Rule Making 
for amendment of Section 3. 606: 
Plan 1--so as to delete the non-commercial educational TV channel 
reservation in Jacksonville, Florida from Channel 7 thereby making 


said Channel 7 available for commercial operation;|or in the alternative 


8/ If Plan 1 were adopted to make it possible for 3 stations to compete 
now in Jacksonville, petitioner would expect that, as an existing service 
whose continued operation would be necessary in the public interest 

to bring about the stated objective of opportunity for more "effective 
competition", its station WJHP-TV would be permitted to operate on 
Channel 7 under temporary authority, if necessary, until a permanent 
authority for use of Channel 7 was assured. ——_ Broadcasting 
Company, 8 RR 275, 283-5; 9 RR 2045, 2047. 
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Plan 2--so as to add Channel 46 to Jacksonville and delete Channel 
12 from Jacksonville. 
It is further requested that the Commission stay any final action 
in Dockets No. 10833-5 or condition any grant made in said proceedings 
as hereinabove specified. 
Respectfully submitted, 
THE JACKSONVILLE JOURNAL COMPANY 


By Dempsey and Koplovitz 
Its Attorneys * * * 


by /s/ William C. Kopolovitz 
/s/ Frederick H. Walton, Jr. 


June 29, 1956 


149 ENGINEERING STATEMENT CONCERNING TELEVISION 
ALLOCATION PROPOSALS BY JACKSONVILLE JOURNAL 
COMPANY LICENSEE OF WJHP-TV OPERATING ON 
CHANNEL 36 IN JACKSONVILLE, FLORIDA 
This statement includes technical data concerning two methods of 

assigning available television channels in Jacksonville, Florida, in 
accordance with the Commission's expressed desire to improve the 
opportunities for effective competition among a greater number of TV 
stations. 

Each herein suggested method is similar to one or more of the 
thirteen specifically proposed changes which are considered by the FCC 
to carry out objectives of the report and order in Docket 11532 and 
merit consideration in the proposed revision of the table of allocations. 
Plan No. 1 

Present Allocation: Jacksonville, Florida 4 *7 12 30 36 

Proposed Allocation:Jacksonville, Florida 4 7 12 30 36 
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This proposed allocation will allow a third commercial VHF TV opera- 
tion to be established in the city of Jacksonville, Florida by deleting 
the educational reservation for Channel 7. | 





The present allocation plan for northeast Florida allocates educa- 
tional TV Channel 5 in Gainesville and Channel 7 in Jacksonville. 
There is attached to this report, a map showing that the location of 
Channel 5 in the area of Starke, Florida would place the required 74 
dbu service in Gainesville and provide Grade A educational television 
service to the entire city of Jacksonville. | 
Plan No. 2 | 
Present Allocation: Jacksonville, Florida 4 *7 12 30 36 
Proposed Allocation: Jacksonville, Florida 4 *7 30 36 46 
150 This second suggested method would allow the presently operating 
VHF station on Channel 41/ to continue VHF operation and thus not de- 
prive any population or area of television service. It would delete the 
second commercial VHF TV Channel 12 in Jacksonville and add UHF 
Channel 46. The addition of this UHF channel in Jacksonville would 
not violate any ofthe mileage separation requirements of the Commission's 


rules as set forth in the following table: | 











CHANNEL 46 | 
Distance from Required 

Channel Closest Allocation Jacksonville Separation 
46 Pensacola, Florida 332 mi. 205 mi. 
38, 54 None less than 50 mi. | 20 
41-44 None less than 50 mi. | 20 
48-51 None less than 50 mi. | 20 
45, 47 None less than 100 mi. | 55 
53, 39 None less than 100 mi. ! 60 
60, 32 None less than 100 mil ! 60 
61, 31 None less than 100 mi. | 75 
1/ __ Consideration of the Commission's long range! plan of all UHF 
operation, UHF Channel 52 is also available in Jacksonville without 
violating the mileage separation requirements of the Commission's 
rules as shown in the following table: (Continued on following page) 
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CHANNEL 42 
| Distance from Required 
Channel Closest Allocation Jacksonville Separation 
52 Gainesville, Georgia 300 mi. 205 mi. 
60, 44 None less than 50 mi. 20 
47-50 None less than 50 mi. 20 
54-57 None less than 50 mi. 20 
51 None less than 50 mi. 35 
53 Daytona, Beach 95 
59, 45 None less than 100 mi. 60 
66, 38 None less than 100 mi. 60 
67, 37 None less than 100 mi. 75 


Engineering Statement Concerning 
Television Allocation Proposals by 
Jacksonville Journal Company 
Licensee of WJHP-TV Operating on 
Channel 36 in Jacksonville, Florida. 


/s/ James R. Croy 
FRANK H. McINTOSH & ASSOCIATES 
CONSULTING RADIO ENGINEERS 


_ Subscribed and sworn to before me, a 
Notary Public, at Washington, D.C., 
on this 29th day of June 1956, 1956. 


/s/ Ambrose J. Cavegn 
Notary Public 


My Commission Expires: October 1, 1960 
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[Received July 17, 1956] 
169 
In the Matter of 


) 
Amendment of Section 3.606, 
) 


Table of Assignments, Rules Docket No. 


Governing Television Broadcast 
Stations 


REPLY TO OPPOSITION OF JACKSONVILLE BROADCAS TNG 
CORPORATION TO PETITION FOR RULE MAKING AND _ 
REQUEST FOR STAY 


Comes now THE JACKSONVILLE JOURNAL COMPANY, petitioner 
herein, and files this Reply to the Opposition of Jacksonville Broadcasting 
Corporation (hereinafter referred to as"Jacksonville Broadcasting") 
to the petition for rule making and request for stay filed by petitioner 
on June 29, 1956. 

1. None of the grounds advanced by Jacksonville Broadcasting 
for its request that the Commission dismiss the instant petition is 
sound. Jacksonville Broadcasting seems to argue that because petitioner 
and Southern Radio and Equipment Corporation (WOBS-TV) have hereto- 
fore filed petitions for rule making seeking a deintermixture in Jackson- 

ville, Florida, which petitions were dismissed by the Commission on , 
November 10, 1955, the instant petition should likewise be dismised. 
What Jacksonville Broadcasting overlooks is that the Commission by 

its Report and Order of June 26, 1956, in Docket No. 11532, and by 

' the 13 separate rule making proceedings simultaneously instituted by Pi 

_ the Commission on its own motion, has established a new Commission 
policy under which petitions for rule making seeking deintermixture in 


a particular community like those which were dismissed by the Com- 
mission on November 10, 1955 will now be entertained and considered 
on their merits. Among the 13 deintermixture proposals initiated by 
the Commission on June 26, 1956, in furtherance of its Report and 

_ Order in Docket No. 11532, there were many (e.g., Evansville, 
Springfifld, Madison, Peoria) which had been proposed in petitions for 





170 


172 


173 


83 


rule making which were also dismissed by the Commission on November 





10, 1955, Obviously, it is not less appropriate for petitioner to request 
the Commission again to consider proposals for deintermixture in 
Jacksonville than it was for the Commission, on its own motion, to 
institute rule making proceedings seeking deintermixture in other 
communities for which pending petitions were dismissed on November 10, 
1955. 


*« * x x ok 


Do. In opposing petitioner's request for stay or conditional grant 
| 
in the pending Channel 12 proceedings (Dockets No. 10833-5), Jackson- 


ville Broadcasting relies upon actions taken by the Commission prior 





to the adoption of the June 26, 1956 Report and Order and ignores actions, 
consistent with petitioner's prayer, taken by the Commission subsequent 
to June 26 in connection with applications for VHF channels in communi- 
ties where deintermixture proposals are pending seeking the elimination 
of the VHF channel applied for. The action taken by the Commission in 
issuing a final decision in the hearings on the Springfield, Peoria 
and New Orleans applications makes it clear that the only action which 
the Commission can take on petitioner's request consistent with its 
actions in those cases is either to withhold a final decision in the 
Jacksonville Channel 12 proceeding or to condition any final grant in 
the manner suggested in the instant petition. | 
Respectfully submitted, 
THE JACKSONVILLE JOURNAL COMPANY 
By Dempsey and Koplovitz 
Its Attorneys | 
/s/ William C. Koplovitz 
/s/ Frederick H. Walton, Jr. 
July 16, 1956. | 





In re Applications of 


CITY OF JACKSONVILLE 
Jacksonville, Florida 


FLORIDA-GEORGIA TELEVISION COMPANY, INC. 
Jacksonville, Florida 


JACKSONVILLE BROADCASTING CORPORATION 
Jacksonville, Florida 


For Construction Permits for New 
Television Stations (Channel 12) 


Docket No. 10833 
File No. BPCT- 
749 


DOCKET NO. 
10834 

File No. BPCT- 
1624 


DOCKET NO. 
10835 

File No. BPCT- 
1625 


ORDER 


At a session of the Federal Communications Commission held 
at its offices in Washington, D.C. on the 29th day of August, 1956; 

The Commission having under consideration (1) a Petition for 
Rule Making and Request for Stay filed on June 29, 1956 by The Jackson- 
ville Journal Company; (2) oppositions thereto filed on July 9, 1956 
by City of Jacksonville and Jacksonville Broadcasting Corporation; 
(3) replies to the oppositions filed on July 16, 1956 by The Jacksonville 
Journal Company. 

IT APPEARING, That in its petition for rule making seeking 
amendments of Sec. 3.606 of the Commission's Rules, petitioner also 


requests a Stay of the final decision in the above-captioned matter or, 


in the alternative, requests that any grant be made conditionally to 
prohibit operation on Channel 12 pending disposition of its rule making 
proposals; 

IT FURTHER APPEARING, That petitioner is not a party to the 
above-captioned proceeding and does not seek to intervene; 

IT FURTHER APPEARING, That the request for a stay of final 
decision is opposed by City of Jacksonville and Jacksonville Broadcasting 
Corporation; 

IT FURTHER APPEARING, That the public interest will best be 
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served by expeditious action with respect to the above-captioned appli- 
cations; and that issuance of a final decision in this adjudicatory pro- 
ceeding will not prejudice petitioner's request for rule making since 
the issuance of a construction permit cannot operate to negate the 





Commission's rule making power; | 
183 IT IS ORDERED, That that portion of the petition for rule making 
and request for stay filed on June 29, 1956 by The Jacksonville Journal 
Company which requests a stay or a conditional grant in the above- 
captioned proceeding IS DENIED. ! 
FEDERAL COMMUNICATIONS COMMISSION 


Dee W. Pincock 
Acting Secretary 


Released: August 31, 1956 


| 


184 In re Applications of ) 

CITY OF JACKSONVILLE Docket No. 10833 

Jacksonville, Florida ) File No. BPCT-749 

FLORIDA-GEORGIA TELEVISION ) Docket No: 10834 
COMPANY, INC. ) File No. BPCT-1624 

Jacksonville, Florida ) | 

JACKSONVILLE BROADCASTING ; Docket No! 10835 
CORPORATION File No. BPCT-1625 

Jacksonville, Florida ) | 

For Construction Permits for new ) 


Television Stations 





ORDER : 
At a session of the Federal Communications Commission held at 
its offices in Washington, D.C. on the 6th day of January, 1954; 
* * * * | x * 
185 IT IS FURTHER ORDERED, That pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, the above-entitled applications 
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are designated for hearing in a consolidated proceeding to commence at 
10:00 AM on the 5th day of February, 1954 in Washington, D.C. to deter- 
mine on a comparative basis which of the operations proposed in the 
above-entitled applications would best serve the public interest, con- 
venience and necessity in the light of the record made with respect to 

the significant differences among the applications as to: 

(a) The background and experience of each of the above-named 
applicants having a bearing on its ability to own and operate 
the proposed television station. 

The proposals of each of the above-named applicants with 
respect to the management and operation of the proposed 
station. . 
(c) The programming service proposed in each of the above- 
entitled applications. 
| IT IS FURTHER ORDERED, That the issues in the above-entitled 
| proceeding may be enlarged by the Examiner, on his own motion or on 
petition properly filed by a party to the proceeding and upon sufficient 
allegations of fact in support thereof, by the addition of the following 
issue: 
To determine whether the funds available to the applicant will 
give reasonable assurance that the proposals set forth in the application 
will be effectuated. 
FEDERAL COMMUNICATIONS COMMISSION 
Wm. P. Massing 
Acting Secretary 


Released: January 8, 1954 





In re Applications of 


CITY OF JACKSONVILLE 
Jacksonville, Florida 


FLORIDA-GEORGIA TELEVISION 
COMPANY, INC. 
Jacksonville, Florida 


JACKSONVILLE BROADCASTING 
CORPORATION 
Jacksonville, Florida 


For Construction Permits for New 
Television Stations (Channel 12) 





DOCKET NO. 10833 
File No. BPCT-749 


DOCKET NO. 10834 
File No. BPCT-1624 


DOCKET NO. 10835 
File No. BPCT-1625 


me ee a a a a a as ee ee ee 


Appearances | 

Fred W. Albertson, Esq., Robert L. Irvin, ESq., John A. Rafter, 
Esq., and John B. Jacob, Esq. (Dow, Lohnes and Albertson), for 
the City of Jacksonville, Florida; Bernard Koteen, Esa. , Alan Y. 
Naftalin, Esq., (Koteen and Burt), and Richard Wolf son for Florida- 
Georgia Television Company, Inc.; Neville Miller, Esq., Arthur H. 
Schroeder, Esq., John B. Kenkel, Esq. (Miller and Schroeder), and 
Fred H. Kent, Esq., for Jacksonville Broadcasting Corporation; Edward 





Brown, Esq., P. W. Valicenti, Esq., Ashbrook P.|Bryant, Esq., 

and John H. Bass, Jr., Esq., for the Broadcast Bureau of the Federal 

Communications Commission. : 
DECISION 

By the Commission: Chairman McConnaughey dissenting and voting 





to grant application of Jacksonville Broadcasting 
Corp.; Commissioner Bartley dissenting and 
issuing statement; Commissioner Craven ab- 
staining from voting. 7 
* bd xe 5s | * x 
287 Accordingly, IT IS ORDERED, This 29th day of August, 1956, 
that the application of Florida-Georgia Television Company, Inc. for 





a permit to construct a new commercial television station in Jacksonville, 
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Florida on Channel 12 IS GRANTED, subject to the conditions that its 
antenna structure shall be painted and lighted in accordance with Part 
17 of the Commission's Rules, and that the applications of City of 
Jacksonville and Jacksonville Broadcasting Corporation for the same 
facility ARE DENIED. 


FEDERAL COMMUNICATIONS COMMISSION* 


Dee W. Pincock 
Acting Secretary 


Released: August 31, 1956 
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STATEMENT OF QUESTIONS PRESENTED 
FOR APPELLANT-PETITIONER | 


. Whether the Commission erred in failing to institute rule 
making proceedings to deintermix the J acksonville market 
in accordance with its June 26, 1956 Report and Order in 
Docket No. 11,532, prior to the issuance of a final deci- 
sion in Docket No. 10,833, et al., on August 31, 1956. 


. Whether the Commission erred in denying Appellant's June 
29 petition for rule making and request for stay insofar 
as said petition requested a stay ora conditional grant in 
Docket No. 10, 833, etal. | 


. Whether the Commission erred in acting upon Appellant's 





June 29 petition insofar as said petition requested a stay 
or conditional grant in Docket No. 10, 833, et al., without 


also acting on the remainder of said petition.’ 


1 Appellee and Intervenor reserve the right to argue that Appellant-Petitioner is not properly before 
the Court in either its 402(a) (Case No. 13, 548) or its 402(b) appeal (Case! No, 13, 547). 
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Intervenor. 





APPEAL FROM AND PETITION TO REVIEW DECISIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT-PETITIONER 











JURISDICTIONAL STATEMENT 


These cases seek review of orders adopted by the Federal Com- 
munications Commission on August 29, 1956, released August 31, 1956, 
denying relief prayed in a "Petition for Rule Making and Request for 
Stay" filed with the Commission by Appellant-Petitioner on June 29, 1956, 
and granting the application of Florida-Georgia Television Company, Inc. 
for construction permit for television station to operate on Channel 12 
in Jacksonville, Florida. The appeal in Case No. 13,547 was taken 
pursuant to Section 402(b) (1) and (6) of the Communications Act of 1934, 
as amended, (48 Stat. 1093, as amended, 66 Stat. 718, 47 U.S.C., Sec. 
402 (b) (1) and (6)) and Section 10 of the Administrative Procedure Act 
(60 Stat. 243, 5 U.S.C., Sec. 1009) from the decision and order of the 
‘Commission granting said applications for construction permit. The 
‘petition for review in Case No. 13,548 was taken pursuant to Section 402(a) of 
the Communications Act of 1934, as amended, 47 U.S.C., Sec. 402 (a) 
and Section 2 of the Judicial Review Act of 1950, 5 U.S.C. 1032, from 
the order denying in part the aforesaid "Petition for Rule Making and 
Request for Stay". 4 


STATEMENT OF THE CASE 


The Jacksonville-Journal Company, Appellant-Petitioner herein2 


? 


_ is one of the many pioneer UHF station operators who, along with the 


: By order dated September 28, 1956 the Court, on joint motion of all parties, consolidated Case No. 
13, 547 and Case No. 13, 548 for the purpose of filing further pleadings, briefs, a single joint appendix 
and for argument, The parties have agreed that a printed joint appendix will be filed on or before Febru- 
ary 20, 1957. References to the record appearing in this brief will be to the page numbers in the original 
record certified to this Court by the Commission, In printing the joint appendix, there will be set forth, 
in addition to the consecutive numbering of the joint appendix, the original record page numbers in bold 
type and indented in a manner which will render it convenient for the Court to locate the pages referred 
to in this brief. (See Stipulation filed on or about November 1, 1956.) 


2 Appellant-Petitioner will hereinafter sometimes be referred to as WJHP. 


3 





viewing public, have been victims of the improvident intermixture policy 
incorporated in the Commission's Sixth Report and Order of April, 1952 
as an "integral part" of a plan "best calculated to achieve" "the long 


range goal of a nationwide competitive television service". * 


The history of the efforts of UHF operators to obtain relief from 
the unworkable UHF-VHF intermixture policy prescribed by the 1952 
Sixth Report and Order was succinctly set forth in this Court's decision 
in the Coastal Bend cases.* The latter decision dealt with appeals and 
petitions for review filed by a number of UHF operators whose petitions 
for the institution of rule making proceedings to deintermix their re- 
spective markets had been denied by the Commission on November 10, 
1955.5 WJHP had similarly submitted a deintermixture petition to the 
Commission which was likewise denied on November 10, 1955.° WJHP 
did not appeal to this Court when the Commission, on November 10, 1955 
decided to abandon its previously announced plan to reexamine the policy 
of intermixture on the basis of a "pilot" study of five intermixed markets 
in favor of a general rule-making proceeding dealing with the UHF-VHF 
problem on a nationwide basis. Nor did WJHP request judicial review 





of the Commission's determination that it would not then be in the public 
interest to preclude additional VHF service in intermixed markets pend- 
ing an ultimate decision on intermixture as a result of the general rule 
making proceeding instituted on November 10, 1955 in Docket No. 

11, 532.” | 

3 Sixth Report and Order on Television Allocations (1952), 1 Pike and Fischer RR (Pt. 3) 91:601, 665 
(Emphasis supplied). | 


4 Coastal Bend Television Company v. Federal Communications Comm ission, et al., and Associated 
Cases, App. D.C. __, 234 F(2d) 686 (CA D.C. Cir, 1956). | 
5 First Report on’ Deintermixture (1955), 13 Pike & Fischer RR 1522. | 
6 Ibid. 
7 18 Pike & Fischer RR 1571. 





4 


_ In the Coastal Bend cases this Court held that the Commission 
could properly re-examine the intermixture policy of its 1952 alloca- 
tion on a nationwide basis in a general rule making proceeding, instead 
of determining whether to correct the 1952 allocation on the basis of a 
"pilot" study of selected intermixed markets. Moreover, the Court 

held that 
| ''* * * the Commission's decision to adhere 

to the 1952 allocations for the time being, as re- 

flected in its refusal to institute a 'freeze’ on con- 

struction permits for VHF stations, is well within 

its statutory authority; * * *" 8 
If there had been no significant developments since the Court's de- 
_ cision in the Coastal Bend cases, that decision would be controlling on 
the issues presented in the instant cases. But there have been a number 
of significant developments since Coastal Bend, which make WJHP's legal 
_ position now totally different from the legal position of the UHF opera- 
tors involved in the Coastal Bend cases. Ina real sense, the instant 
cases are a sequel to Coastal Bend. The significant developments since 
_ the decision in the Coastal Bend cases, which form the background of 
the instant appeal are the following: 


(a) The general rule making proceeding instituted on Novemper 10, 
_ 1955 was concluded approximately seven months later, and the Commis- 
Sion's final decision on the intermixture problem was set forth ina Re- 

_ port and Order released on June 26, 1956.° This Report and Order 

_ officially confirmed what by then had become a matter of general knowl- 
edge, that the intermixture of UHF and VHF channels prescribed by the 

_ 1952 allocation and had not achieved its objective of providing a nation- 

- wide competitive television service. At the time this Court decided the 
Coastal Bend cases, there had been no finding by the Commission that 


__ App. D.C. __, 234 F(2d) 686, 690 (CA D.C. Cir, 1956). 
9 43 Pike & Fischer RR 1571. 








5) 


the 1952 intermixture allocation was unsound or that the public interest 
required its immediate correction. At that time, the Commission had 
merely ordered a new general rule making proceeding for the purpose 
of re-examining on a nationwide basis its 1952 policy of intermixing 
UHF and VHF. That general rule making proceeding has now been con- 
cluded and the Commission has decided that the test of experience 
negated the premise implicit in the 1952 allocation, namely, that ina 
market capable of supporting three or more television stations, effec- 





tive competition can be expected between a UHF station and more than 
one VHF station. | 


(b) Simultaneously with the adoption of the June 26th Report and 
Order in Docket No. 11,532, the Commission, on its own motion, insti- 
tuted 13 separate rule making proceedings to provide immediate relief 
from intermixture to the public and certain UHF operators. 11 The pur- 
pose of these 13 rule making proceedings was not to re-examine the 
question of intermixture in each of the markets involved. The Commis- 





sion had already determined, as a result of the general rule making pro- 
ceeding in Docket No. 11,532, that intermixture had failed on a nation- 
wide basis. The purpose of the new rule making proceedings was to 
decide upon the best method of deintermixture for each of the 13 markets. 


Jacksonville was not included among the thirteen. 


(c) Among the cities for which deintermixture proposals were an- 
nounced by the Commission on June 26, 1956, there were four--Peoria, 
Tll., Springfield, Ill., Hartford, Conn., and New Orleans, La. --where 
a VHF channel assigned by the 1952 allocation would be deleted under 
the June 26 notice of proposed rule making. In each of the cities, the 
VHF channel had been applied for by two or more applicants, whose 
applications had been the subject of an adjudicatory|comparative hearing 


10 13 Pike & Fischer RR 1571, 1574, 1576 7, 1781-2, 


11 21 F.R, 4968-73. On July 23, 1956, the Commission upon petition therefor issued a fourteenth 
Notice of Proposed Rule Making to achieve deintermixture in Columbia, South Carolina, 21 F.R. 5658. 
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and were awaiting final decision by the Commission. Subsequent to 

June 26, 1956, the Commission adopted final decisions in these four 
cases,’* and in each instance the Commission made the grant to the 
successful applicant subject to a condition that no construction be com- 
menced during the pendency of the rule making proceedings instituted 

on June 26, 1956 for the purpose of determining how these markets would 
be deintermixed. The Commission also made the grants subject to the 
‘successful applicant agreeing to accept whatever channel--UHF or VHF-- 
might be assigned to the market as a result of such rule making proceed- 

ings 1 

Three days after the adoption by the Commission of its June 26th 

Report and Order in Docket No. 11,532, WJHP filed a Petition for Rule 
Making and Request for Stay, (R. 136-152) pointing out that Jacksonville, 
| Florida, met in every respect the standards and criteria employed by 
the Commission in the selection of markets for which immediate relief 
‘from the 1952 intermixture policy was (and still is) imperative if the 


public is to be provided with an effective competitive television service. 
(R. 141-6). 


WJHP's petition pointed out that there was no logical explanation 
for the Commission's having ignored Jacksonville when it instituted 13 
| rule making proceedings concurrently with its June 26th Report and Order 
in Docket No. 11,532 to implement the views, findings and conclusions 
set forth in said Report and Order. (R. 145-6). WJHP requested that the 
. Commission take steps immediately to deintermix Jacksonville and sug- 
gested two alternative plans for accomplishing such deintermixture. 

(R. 141-5). 


12 Peoria, Ill., 11 Pike & Fischer RR 533, 60488; Springfield, Il., 11 Pike & Fischer RR 783, 813-4; 
Hartford, Conn., 12 Pike & Fischer RR 689, 806(e)-(f); New Orleans, La., 12 Pike & Fischer RR 1017, 
1114-5. The page references in this footnote, following reference to the page on which the report of 
the decision begins are to the pages which contain the conditions imposed on the grants, 


13 bid. 
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In the 13 separate rule making proceedings instituted by the Com- 


mission on its own motion on June 26, the Commiss ion had specified 





September 10th as the date by which interested parties were required 


to file comments regarding the plans proposed by the Commission to 


implement its new deintermixture policy.” Accordingly, WJHP re- 


quested that the Commission likewise require interested parties to 


file their comments regarding proposals for deintermixture of Jack- 


sonville by September 10th in order that the public 
and WJHP would not be prejudiced by the omission 


of Jacksonville 
of Jacksonville 





from the list of cities to be brought into conformity with the findings 


and conclusions reached by the Commission in its J une 26th Report and 


Order. WJHP's petition concluded with the following paragraphs: 


"18. It is equally apparent that the 


| 
benef its to 


the public of continued service from WJ HP-TV will 
be destroyed and attainment of three competitive ser- 
vices will be defeated if a commercial service on Chan- 


nel 12 is permitted to commence before 
for Jacksonville as proposed herein and 


interim relief 
las envisioned 


by the Commission's June 26th Report and Order is 


accomplished. It is vital, therefore, to 


‘attainment of 


a condition in Jacksonville where three competitive 
stations can co-exist with greater or less opportun- 
ity (depending on whether Plan 1 or Plan 2 is finally 
adopted) for effective competition, that Commission 
action in the pending Jacksonville Channel 12 proceed- 
ing except as conditioned below be withheld until the 





2 and has adopted one or the other. 8/ 


is therefore 


Commission has fully considered ~8/7tis 1 or Plan 
t 


specifically prayed that final action, 


any, to grant 


any of the three applications now in comparative hear- 


ing in Dockets No. 10833-5 be withheld, 


or if taken that 


any grant be conditioned in such a manner as to prohibit 
commencement by the successful applicant of commer- 
cial operation until after a final order in the rule mak- 


ing proceeding instituted pursuant to the 


"19. The Commission is urgently r 


instant petition“, 


equested to 


act without delay to issue notice of proposed rule mak- 


ing as proposed herein and the stay here 


14 The Commission subsequently extended this date to December 3, 1956. 





in requested in 


21 F.R, 6840; 21 F.R. 8668. 


8 


order to afford Jacksonville relief from a television 
allocation which the Commission has found to be in- 
consistent with its policy of providing opportunities 
for competitive television stations. Denial of the in- 
stant petition or failure by the Commission to act 
with dispatch will effectively deprive petitioner of 
relief and cause it to face certain extinction as a 
result of the operation of a second commercial VHF 
operation. 


"WHEREFORE, the premises considered, it is 
respectfully requested that the Commission issue 
Notice of Proposed Rule Making for amendment of 
Section 3. 606: 


"Plan 1--so as to delete the non-commercial 
educational TV Channel reservation in Jacksonville, 
Florida from Channel 7 thereby making said Chan- 
nel 7 available for commercial operation; or in the 
alternative 


"Plan 2--so as to add Channel 46 to Jacksonville 
and delete Channel 12 from Jacksonville. 


"It is further requested that the Commission stay 
any final action in Dockets No. 10833-5 or condition 
any grant made in said proceedings as hereinabove 
specified." (R. 147-8). 


'"8/ If Plan 1 were adopted to make it possible for 3 

~ stations to compete now in Jacksonville, peti- 
tioner would expect that, as an existing service 
whose continued operation would be necessary in 
the public interest to bring about the stated ob- 
jective of opportunity for more ‘effective com- 
petition’, its station WJHP-TV would be permit- 
ted to operate on Channel 7 under temporary 
authority, if necessary, until a permanent author- 
ity for use of Channel 7 was assured. Peoples 
Broadcasting Company, 8 RR 275, 283-5; 9 RR 
2045, 2047." 
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Oppositions to WJHP's petition were filed with the Commission 





by two of the Jacksonville Channel 12 applicants which opposed the 
WJHP deintermixture proposals as well as the request for stay or 
conditional grant. (R. 153-157; 158-164)25 WJHP,| in replying to 
these oppositions, adverted to the conditions which the Commission 

in the interim had imposed on its own initiative in issuing a final deci- 
sion in the adjudicatory cases involving the VHF channels allocated to 
Springfield, Peoria and New Orleans, and pointed lout that the only 





action which the Commission could take on WJHP's petition which would 
be consistent with its action in those cases would be either to withhold 
the issuance of any final decision in the Jacksonville Channel 12 pro- 
ceeding or to condition any final grant made in that proceeding in the 
manner proposed by WJHP. (R. 169-174). ! 





On August 31, 1956, the Commission adopted'a final decision” 
in the Jacksonville Channel 12 adjudicatory proceedings making a grant 
of Channel 12 to Florida-Georgia Television Company, Inc., Intervenor 


herein, without imposing any condition relating to the construction or 





commencement of commercial operation by the successful applicant, 
and on the same day adopted an order denying "that portal the peti- 
tion for rule making and request for stay filed on J une 29, 1956 by The 
Jacksonville Journal Company which requests a stay or a conditional 
grant" in said conn 182-3). The appeal, pursuant to Section 
402 (b) (6) of the Communications Act of 1934, as amended, and the Pe- 
tition for Review, pursuant to Section 402 (a) of the Act, were then taken 


by WJHP. 


16 Florida-Georgia Television Company, Inc., Intervenor, which was granted Channel 12 on August 31, 
did not file an opposition to WJHP’s Petition for Rule Making and Request for Stay. 


16 See footnote 12, supra, for reference to conditions, | 


17 Jacksonville, Fla., Channel 12 final decision, 12 Pike & Fischer RR 113, 183. 
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STATUTES INVOLVED 


The relevant portions of statutes involved in these cases are 


set forth in the Supplement to this brief. 


STATEMENT OF POINTS 


1. The Commission erred in refusing to take steps to deinter- 
mix the Jacksonville market in accordance with its June 26, 1956 Re- 
port and Order in Docket No. 11,532 prior to the issuance of a final 
decision in the proceedings on Intervenor's application for VHF Chan- 
nel 12 in Jacksonville, Florida. 


2. The Commission erred in denying WJHP's petition of June 
29, 1956 insofar as said petition requested a stay or a conditional grant 


in the Jacksonville Channel 12 proceedings. 


3. The Commission erred in acting upon WJHP's petition of June 
29, 1956 insofar as said petition requested a stay or a conditional grant 
in the Jacksonville Channel 12 proceedings without also acting on the 
remainder of said petition. 


SUMMARY OF ARGUMENT 


1. Having decided in its Report and Order of June 26, 1956 in 
Docket No. 11, 532 that its 1952 policy of intermixing UHF and VHF 
channels in the same market is unsound, the Commission was required, 
as a matter of law, to afford relief to the public and UHF operators in 
intermixed markets on a fair, uniform and non-discriminatory basis. 
Instead of so acting, the Commission, without giving any reason or 
explanation, arbitrarily selected 13 markets and on its own motion 
instituted proceedings on June 26, 1956, to provide relief to the public 


and to UHF operators in these markets. The intermixed channel 








| 


allocation to Jacksonville, Florida, is a prototype of the allocation which 
requires deintermixture under the June 26th Report and Order. The 
Commission's omission of Jacksonville from the group of markets for 
which deintermixture proceedings were instituted on June 26, 1956, 


was error. 


2. This omission was promptly called to the Commission's atten- 
tion by WJHP's June 29, 1956 Petition for Rule Making and Request for 
Stay, which requested the immediate institution of rule making proceed- 





ings to deintermix Jacksonville. The Commission, however, refused 
WJHP's request by failing to take any rule making action. The absence 

of any reasons assigned by the Commission for its failure to include 
Jacksonville and WJHP among those communities and UHF stations to 
which the Commission extended relief on June 26th, and the absence of 

any reasons assigned by the Commission for not correcting this over- 
sight when it was called to the Commission's attention by WJHP's June 

29, 1956 petition, precludes this Court from holding that the Commission's 
refusal to act as requested by WJHP was a reasonable and proper exer- 


cise of the Commission's discretion in this area. 


3. The denial by the Commission of WJHP's June 29th petition 
insofar as it requested a stay or conditional grant in the proceedings 
involving Intervenor's application for Channel 12 was erroneous and 
prejudicial to the interests of the public as well as to the interests of 
WJHP. The unconditional grant on August 31st of Intervenor's applica- 
tion for Channel 12 will preclude the Commission, as a practical matter, 
from deintermixing the Jacksonville market by deleting Channel 12. 

The establishment of a second VHF service in Jacksonville will result 

in the demise of WJHP-TV, which is the only UHF station in Jacksonville, 
as a consequence of which, the basis specified in the Commission's 

June 26th Report and Order for accomplishing deintermixture through 





the deletion of a VHF assignment will be removed. | Moreover, the 
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- unconditional grant of Channel 12 to Intervenor confers permittee rights 
upon Intervenor which will prevent the elimination of Channel 12 in 
Jacksonville, solely by rule-making proceedings. The Commission's 
imposition of conditions upon the grants made in adjudicatory pro- 
ceedings involving VHF channels in Peoria, Springfield, Hartford 

and New Orleans supplies the basis for requiring a similar condi- 
tional grant in the case of Channel 12 in Jacksonville. The "sound 
policy" which formed the basis of the Commission's imposition of 
conditions on the grants to the successful applicant in the Peoria, 
Springfield, Hartford and New Orleans adjudicatory proceedings, is the 
same "sound policy" which requires Similar conditions on the grant 

of Channel 12 in Jacksonville, pending the determination by the Com- 
mission of the best plan for deintermixing Jacksonville. The inter- 
mixture problems in New Orleans and Jacksonville are substantially 
identical. The dissimilarity between the Commission's action in af- 
fording relief to New Orleans and to the UHF operator in that market 
by the imposition of conditions upon the grant of Channel 4 as compared 
to the treatment accorded Jacksonville and WJHP, without any rational 
basis for such dissimilarity, is grounds for reversing the Commis- 


sion's action under review. 


4. The issues in the instant case are significantly different from 
the issues decided by this Court in the Coastal Bend cases. In the 
Coastal Bend cases, the issue was whether the Commission should be 
prevented from adhering to its 1952 allocation pending the outcome of 
the general rule-making proceeding instituted on November 10, 1955 
to re-examine on a nationwide basis the Commission's 1952 policy of 
intermixture. The question here presented is whether the Commis- 
sion should be prevented from adhering to the 1952 allocation in 
intermixed markets after the Commission, as a result of the general 


rule-making proceeding, has decided to reject intermixture as a 


13 


national policy and has further decided that immediate steps should be 
taken to grant relief to the public and UHF operators in intermixed 
markets. The issue presented here is also significantly different from 
the issue in Coastal Bend with respect to the initial determination by 

the Commission in weighing the public interest factors involved in 
determining whether to permit a new VHF station to operate in an in- 
termixed market. In the case of markets which require deintermixture 
under the Report and Order of June 26, 1956 in Docket No. 11,532, the 
Commission has determined that the factor of insuring the continued 
operation of UHF service in such markets until the deintermixture policy 
of the June 26th Report and Order has been implemented by rule making, 
outweighs the possible benefits to the public of the additional service 
which a new VHF station would provide during the pendency of the rule 
making proceedings. Thus, the instant case does not involve the sub- 
stitution of the Court's discretion for that of the Commiss ion on the wis- 
dom of holding up further VHF service in intermixed markets like Jack- 
sonville. The Commission has exercised its discretion on this subject 
and the instant case involves only the question of whether, having de- 
cided the public policy applicable, the Court should require the Com- 
mission to apply the policy uniformly. Since there jis no reasonable 
factual or legal basis for distinguishing between the public policy con- 
siderations applicable to the intermixture problem in Jacksonville, and 
the intermixture problems in Peoria, Springfield, Hartford and New 





Orleans (although the method ultimately employed by the Commission to 
correct intermixture might well differ among these communities), the 


Commission's action in Jacksonville was not within the permissible 


orbit of the Commission's discretion, as that discretion was delineated 


in the Coastal Bend case. 
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ARGUMENT 


I. 


THE COMMISSION ARBITRARILY OMITTED JACKSONVILLE 
FROM THE GROUP OF MARKETS FOR WHICH DEINTERMIX- 
TURE PLANS WERE PROPOSED ON JUNE 26, 1956. 


When the proceeding in Docket No. 11, 532 was instituted on 
November 10, 1955, the Commission had before it petitions for de- 
_intermixture involving approximately 20 markets, * among them WJHP's 
petition relating to the Jacksonville market. In denying all of said peti- 
tions on November 10, 1955, +9 the Commission announced that the policy 
of intermixture of VHF and UHF channels followed in its Sixth Report 
and Order could more effectively be reconsidered on a nationwide 
basis in a general rule making proceeding than it could in a proceeding 
involving specific markets.2° This Court upheld the Commission's 
- power and authority to proceed in this manner in the Coastal Bend 
cases.” After approximately seven months of the general rule making 
proceeding, the Commission on June 26, 1956, officially recognized 
_ and formally declared that the policy of intermixture of UHF and VHF 
_ channels followed in the 1952 Table of Allocations had not survived the 
test of experience. 22 


Having thus officially recognized the unsoundness of its 1952 
allocation, the Commission was required as a matter of law to afford 
relief to the public and to UHF stations adversely affected by the 1952 
allocation on a fair, uniform and non-discriminatory basis. Instead of 


18 13 Pike & Fischer RR 1511, 1515 (para. 4), wherein the Commission referred to 15 markets in 
addition to the five which were the subject of that proceeding. 


= 13 Pike & Fischer RR 1522. 


= 13 Pike & Fischer RR 1517. 


21 App. D.C. , 234 (2d) 686, 690 (CA D.C. Cir. 1956). 
22 13 Pike & Fischer RR 1571, 1577. 
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so acting, however, the Commission, without giving any reason or ex- 
planation, arbitrarily selected thirteen markets and, on its own motion, 
immediately instituted proceedings to afford the public and the existing 
and potential UHF operators in these markets relief from the discarded 
1952 intermixture policy. In some of these thirteen cases, the UHF 
stations benefited were among those whose petitions to deintermix 
their respective markets had been denied by the Commission on 
November 10.2* However, in the case of Jacksonville, and WJHP, 





which had filed a petition for deintermixture which was denied on 


November 10, the Commission was silent. | 


The Commission gave no reason or explanation for the hit-or-miss 
procedure which it followed to implement the new national policy estab- 


lished in its June 26, 1956 Report and Order. Despite the clear showing 





made by WJHP in its June 29th petition that a fair and non-discriminatory 
implementation of the June 26th Report and Order required the immediate 
institution of steps to deintermix Jacksonville, the Commission has con- 
tinued to ignore the Jacksonville intermixture problem, without giving 
any factual or legal basis for its refusal to grant the relief prayed. 


In the light of the views expressed by the Commission in its 
June 26, 1956 Report and Order and the markets selected by the Com- 
mission for the immediate institution of deintermixture proposals, there 
can be no doubt that the 1952 allocation to J acksonville of two VHF channels 
and two UHF channels for commercial operation is the prototype of 





unsound channel intermixture which the Commission has now Officially 
determined cannot reasonably be expected to result in effective competitive 


television service among at least three television stations in Jacksonville. 
| 


The Commission's failure to bring the Jacksonville allocation into line 
with its own declared policy of allocation was an error of omission-- 


inadvertent or deliberate--which has no factual or policy basis to support it. 
| 


E.g., Peoria, Hartford--13 Pike & Fischer RR 1511; also e.g., Springfield, Fresno, Norfolk- 
Newport News--13 Pike & Fischer RR 1522-4, In at least two markets, i.¢., Duluth-Superior and 
Charleston, S.C., no deintermixture petitions were pending on November, 10, 1955. See 13 Pike 
& Fischer RR 1522-4, | 


23 
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Il 


THE COMMISSION'S REFUSAL TO INSTITUTE PROCEEDINGS 
TO DEINTERMIX JACKSONVILLE PRIOR TO THE CHANNEL 
12 GRANT AS REQUESTED BY WJHP'S JUNE 29 PETITION 
WAS ARBITRARY. 


WJHP's June 29, 1956 Petition for Rule Making and Request for 


Stay requested two separate types of relief: 


ist. That relief from UHF-VHF intermixture prescribed by the 
_ 1952 allocation be immediately accorded to Jacksonville in precisely 
the way the Commission had provided relief to other markets on 

June 26, 1956, where the circumstances were substantially the same 
| as those prevailing in Jacksonville. (R. 147-8). 


2nd. That the Commission withhold taking any action in the 
Jacksonville Channel 12 proceedings then pending before the Commission, 
| or, if it decided that case, to impose a Stay upon the grant of Channel 
12 which would prevent additional injury to WJHP from VHF competition, 
until such time as the Jacksonville market was deintermixed in accordance 
with the views expressed in the June 26th Report and Order. (R. 1145-8).% 


It is well established that this Court will not interfere with the 
order in which the Commission determines that it will consider and 

act upon matters pending before it. 2° Thus, WJHP's position would be 
a difficult one to uphold if it were merely complaining about the delay 

in the Commission's consideration of its June 29th petition, insofar 

as said petition requested the deintermixture of Jacksonville. But in 
this case WJHP is complaining about the actual denial of its petition 

of June 29th insofar as it requested immediate institution of proceedings 
to deintermix Jacksonville. The Commission's refusal to grant this 


The error committed by the Commission in refusing this second type of relief is set forth under 
Point Ill, infra. 


26 WJR, The Goodwill Station v. Federal Communications Commission, 337 U.S. 265, 272 (1949). 





17 





portion of the relief requested in WJHP's petition was for all practical 
purposes a denial of the petition on its merits.26 The petition of June 
29th, after pointing out the parallel between conditions, from both an 
allocation and operating standpoint, as they exist in J acksonville, with 
conditions existing in the other markets where the Commission on 
June 26th instituted proceedings to bring allocations into conformity 
with the views, findings and conclusions expressed by the Commission 
in its June 26, 1956 Report and Order in Docket 11, 532, stated: 


"In a real sense, therefore, this petition} in proposing 
Plan 1 or Plan 2 for correcting the Jacksonville alloca- 
tion, is correcting an error of the Commission and in 
fairness and equity, petitioner should be in no different 
or lesser position than any operating UHF permittee 

or licensee for whose benefit the 13 rule making pro- 
ceedings were instituted on June 26. Accordingly, 

it is requested that the rule making requested herein 
be instituted immediately and any comments by in- 
terested parties be required to be filed September 10, 
in order that neither petitioner nor the public of Jack- 
sonville will be prejudiced by the omission of Jackson- 
ville from the list of cities which the Commission in 


its own motion proposed to bring into conformity with 


the conclusions reached in its June 26 Report and 


Order." (R. p. 11). (Emphasis supplied). 


Just as the Commission did not give any reasons for ignoring 
WJHP and the Jacksonville intermixture problem in selecting those 
intermixed markets to which it afforded relief on June 26, 1956, the 
Commission, likewise, gave no reasons why, between June 29, 1956 
and August 29, 1956 it did not institute the proceedings to correct the 
Jacksonville intermixture and afford WJHP the same type of relief 
that it had afforded to existing UHF stations in other intermixed 
markets. (R. 182-3). | 





The inconsistency between the treatment of WI HP and the Jackson- 


ville intermixture problem, and the treatment accorded to other inter- 
mixed markets, without even an attempt to supply an explanation for 


et Se at eS ae ! 
26 See United Detroit Theatres Corp, v. FCC, 85 US App. D. C, 239, 1178 F(2d) 700 (CA D.C. Cir, 
1949), | 


| 
| 
| 
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such inconsistency is the essence of arbitrary and capricious administra- 


tive action. WJHP recognizes that in the area of rule making and in 
the area of affording relief to persons adversely affected by one of its 
rules, the Commission has a wide discretion in determining the pro- 
cedure which it will follow. But the Commission's discretion in these 
areas is not unlimited. It cannot follow a procedure whereby persons 
similarly entitled to relief from Commission rules receive different 
treatment or are afforded relief on a hit-or-miss or purely random 
basis. The absence of any reasons assigned by the Commission for 
its failure to include Jacksonville and WJHP among those communities 
_and UHF stations to which the Commission extended relief on June 26th, 
and the absence of any reasons assigned by the Commission for not 
correcting this oversight when it was called to the Commission's at- 
tention on June 29, 1956 by WJHP, precludes this Court from holding 
that the failure of the Commission to act, as requested in the WJHP 
petition, was a reasonable and proper exercise of the Commission's 


- discretion in this area. 27 


Ii 


THE COMMISSION ERRONEOUSLY DENIED THE PORTION 
OF WJHP'S JUNE 29 PETITION WHICH REQUESTED THE 
COMMISSION TO DELAY THE ESTABLISHMENT OF A NEW 
VHF OPERATION IN JACKSONVILLE. 


A. The Establishment of a New VHF Operation in Jacksonville Will 
Preclude the Commission from Implementing its June 26, 1956 
Report and Order. 

The Commission, in its June 26th Report and Order, specified 


_ two alternative methods for implementing its new deintermixture policy: 


27 American Broadcasting Co, v. Federal Communications Commission, 85 App. D.C. 343, 350-351; 
179 F(2d) 444-445 (CA D.C, Cir. 1949). 
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(1) elimination of VHF channel assignments to create 
improved opportunity for UHF broadcasting; or 

(2) assignment of additional VHF channels to the 
area, 28 | 





The criteria which the Commission stated would be considered 
in determining whether deintermixture should be accomplished by the 
elimination of a VHF assignment, included: 

"Whether one or more UHF stations are operating 
in the area" and | 
"Whether a reasonably high proportion of the sets 
in use can receive UHF signals". 29 
It is obvious that these factors in an intermixed area--whether a 


UHF station is operating and the proportion of UHF receivers in the 





area--are both critically and adversely affected by the establishment 

of a new VHF service in such market. This fact was recognized by 

the Commission when it imposed a "no construction" condition on the 
grant of each of the successful applicants for new VHF stations in the 
intermixed markets of Peoria, Springfield, Hartford and New Orleans. °° 





For, it is obvious that if a new VHF service were authorized in 

any of these four markets, the conditions with respect to the continued 
operation of the existing UHF stations and the proportion of UHF re- 
ceivers in these markets would change radically. * By imposing condi- 


tions on the grant of the VHF channels in these cities, pending the 





outcome of rule making proceedings looking toward'!some form of 





deintermixture relief, the Commission preserved its right and 


28 13 Pike & Fischer RR 1571, 1581-2. 


29 18 Pike & Fischer RR 1571, 1582. 


$0 See footnote 12, supra. 





31 The adverse effects upon UHF operators in an intermixed market resulting from a grant of a VHF 
station in such market has been recognized by this Court in numerous cases. See Greylock Broadcasting 
Co. v. FCC, App. D.C, , 231 F(2d) 748 (CA D.C. Cir, 1956); Wilton E, Hall, et al., 

v. FCC, Case No. 13,231, decided September 6, 1956, Slip Opinion, pp 12-13, and cases cited in 
footnote 25. | 





| 
| 
' 
| 
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opportunity, if public interest should require, to deintermix these 
markets through rule making by the elimination of the VHF assignment 
involved in the adjudicatory hearings. The imposition of the conditions 
does not mean that the Commission will necessarily determine as a 
‘result of the proceedings instituted on June 26, 1956, that the ultimate 
solution of the intermixture problem in these markets will be accom- 
plished by means of the elimination of the VHF channel. Indeed, the 
Commission has publicly announced that any plan which would accomplish 
deintermixture, whether by addition of VHF assignments or by elimina- 
. tion of VHF assignments, or by other means, may be submitted as 

a counter-proposal in the rule making proceedings.**? The Commission 
might well decide that the deintermixture of these markets can and 
should be accomplished without deleting the VHF assignment. The 

_ conditions on the grants in the adjudicatory proceedings are essential, 
however, if the Commission's proposed rule making for these markets 
is to accomplish deintermixture by eliminating the VHF assignment in 
the event the Commission should decide that this is the best method 

of accomplishing deintermixture after it has considered all alternative 


_ proposals. 


Similarly, with respect to the Jacksonville intermixture problem, 

' the imposition of conditions on the grant of Channel 12 is essential if 

the Commission is to preserve to itself the opportunity to accomplish 

_ by rule making the deintermixture of Jacksonville by the elimination 

of Channel 12. As the WJHP June 29th petition pointed out, the establish- 
ment of a second VHF service in Jacksonville would cause WJHP-TV to face 
certain extinction, as a consequence of which there would no longer 

_ be any reason for the public to acquire or maintain UHF receivers in 

- the Jacksonville area. (R. 148). The inevitable result of the Com- 
mission's establishment of a second VHF operation in Jacksonville, 

by the unconditional grant of Intervenor's application, is to preclude 

the Commission from accomplishing the deintermixture of Jacksonville 


32 
13 Pike & Fischer 1571, 1584 (para. 37). 
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by means of removal of the Channel 12 assignment, because the advent 
of the Channel 12 station will mark the demise of WJ HP-TV as Jackson- 
ville's only operating UHF station. Such a consequence would remove 
elements essential to the basis upon which Channel 12 could be 





eliminated under the criteria prescribed in the June 26th Report and 
Order. | 





Just as the underlying premise of the Commission's 1952 alloca- 
tion was that UHF stations could effectively compete with VHF stations, 
the underlying premise of the June 26, 1956 Report and Order is that 
a UHF station cannot effectively compete with more than one VHF station 





in its market. For the Commission to prescribe a method of affording 
greater competitive opportunity to a UHF station, which makes the 
continued operation of the UHF station and a high proportion of UHF 
receivers, conditions precedent to eliminating a VHF assignment, and 
then to make a grant of a VHF assignment which causes the death of the 
UHF station and a reduction of UHF receivers, is a prime example of 
playing fast and loose. 


This Court has on frequent occasions heard the lament of UHF 
operators regarding the snail's pace with which the Commission has 





sought to correct the inherent mistake of its 1952 intermixture policy. 
The instant cases complain of more than delay by the Commission in 
solving the intermixture problem in Jacksonville. The essence of 
WJHP's complaint is that by authorizing the establishment of a second 
VHF operation in Jacksonville, after the Commission at long last has 
determined that such intermixture must be corrected, the Commission 
has effectively precluded itself from employing one of the methods 
which it has announced will be considered as a means of deintermixing 
Jacksonville and of affording WJHP an opportunity to survive in this 


market. | 





The Commission's June 26th Report and Order makes it clear 
that the national policy and public interest now neatre steps to be taken 


| 
| 
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to insure the continued operation of the service being rendered by UHF 
stations in intermixed markets, like Jacksonville. But, by the action 
which the Commission has taken in making an unconditional grant of 

a second VHF service in Jacksonville, subsequent to the June 26th 
Report and Order, the Commission has made it impossible for WJHP 
to survive long enough to permit the Jacksonville markets to be de- 


intermixed in accordance with one of the methods prescribed in the 
June 26th Report and Order. 


B. Public Interest Considerations Require Conditions on the Grant of 
Channel 12. 


There is no sound basis upon which it can be contended that 
considerations of public interest required the Commission to authorize 
the establishment of a second commercial VHF operation in Jacksonville 
before deintermixing the market. The public interest and policy con- 

_ siderations involved were disposed of by the Commission in dealing 

_ with the question of whether additional VHF service should be authorized 
in other intermixed markets. The best illustration is the case of New 
Orleans, which, as noted above, was one of the markets for which 
the Commission proposed a deintermixture plan on June 26th. The 
intermixture problem in New Orleans and Jacksonville is substantially 
identical. In the two cities, the situation on June 26, 1956, was as 


| follows: 


In Jacksonville, there was one VHF station and one UHF station 
operating. The second VHF channel allocated to Jacksonville was 
the subject of a pending adjudicatory proceeding in which three applicants 
were competing for the channel. 33 


In New Orleans, there was one VHF station and one UHF station 
operating. The second VHF channel allocated to New Orleans was the 
subject of a pending adjudicatory proceeding in which three applicants 
were competing for the channel. “ 


33 12 Pike & Fischer RR 113. 
34 12 Pike & Fischer RR 1017. 
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In the June 26th Report and Order in Docket No. 11, 532 the 
Commission found that its 1952 allocation could not reasonably be 
expected to achieve competitive television service in many markets 
because said allocation does not provide for such markets a sufficient 
number of substantially equal competitive facilities. 35 However, euphemis- 
tically the Commission may have expressed its recognition of the error 
it had committed in prescribing intermixture of UHF and VHF in its 
Sixth Report and Order, the June 26, 1956 Report and Order and the 
actions taken by the Commission pursuant thereto demonstrate the 
Commission's firm conviction that a UHF station could not be expected 





to survive in a market like New Orleans (or J acksonville) if it must 
compete with more than one VHF station. 3¢ Thus, the Commission took 
immediate action to initiate rule making for deintermixture of the New 
Orleans market. In order to preserve the UHF-VHF Situation in New 
Orleans until the best plan of deintermixture could be determined, the 
Commission issued a grant subject to the outcome of rulemaking and 


| 
imposed a "no construction" condition when it decided the New Orleans 


| 
Channel 4 adjudicatory proceeding some weeks later. 37 


The Commission stated that "sound policy" 38 necessitated its 
refusal to permit construction by the successful Channel 4 applicant 
in New Orleans until the Commission had determined how it is going 
to deintermix New Orleans. The same "sound policy" is present in 


35 13 Pike & Fischer RR 1571, 1574, 1576-7, 1581-2. ! 
The Senate Committee on Interstate and Foreign Commerce, in its Interim Report on “The 
Television Inquiry, Allocation Phase” (Sen, Rep. 2769, 84th Cong. 2d Sess. July 23, 1956) states 
(p. 3): “In general, UHF stations have been successful in those areas in which they have had no 
VHF competition, and have provided a highly satisfactory service to the people of such communities. 
In addition, some UHF stations have been able to operate profitably in larger markets if there is only 
one VHF station serving the area. But in those markets where UHF stations/have faced competition 
from two or more VHF stations, the uniform result has been continued financial loss which has either 
driven the UHF station off the air or is likely soon to do so if this trend cannot be reversed.” 





12 Pike & Fischer RR 1017, 1114-5, 


38 
Id at 1114 (Para. 52) 
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‘the case of WJHP's request that no new VHF service be authorized in 
Jacksonville until a plan of deintermixture for the market is determined. 
‘Tf the Commission found, as it did, that considerations of "sound policy" 
‘required the imposition of a "no construction" condition on the successful 
VHF applicant in New Orleans, why does not the same "sound policy” 
consideration require a "no construction" condition on the successful 
VHF applicant in Jacksonville? This Court should not be required to 
supply a rational basis for the Commission's actions. It should not 
| have to guess why the Commission granted relief to the UHF operator 
_in New Orleans, as well as to the UHF operators in Peoria, Springfield 
and Hartford and denied the same relief to WJHP. The failure of the 
Commission to give an adequate reason for such inconsistent action is 


itself grounds for reversal. °° 


It is no answer to WJHP's contentions that the grant of Channel 
12 to Intervenor without condition will not prejudice WJHP's petition 
of June 29, 1956 "since the issuance of a construction permit cannot 
. operate to negate the Commission's rule making power". In the first 
place, as has been shown above the granting of the second VHF service 
in Jacksonville inevitably curtails the ability of the Commission to 
correct the Jacksonville intermixture problem. It is incorrect for 
another reason to assert or to imply that the grant of an unconditional 
construction permit to Intervenor for a VHF Channel 12 station in 
Jacksonville will have no effect upon the Commission's ability to 
correct the UHF-VHF intermixture problem in Jacksonville, when 
the Commission eventually determines how deintermixture in Jackson- 
ville is to be accomplished. Prior to the August 31, 1956 action of 
the Commission granting a VHF construction permit to Intervenor, 
the Commission could indeed have corrected the Jacksonville inter- 


mixture, by the elimination of Channel 12 by means of a rule making 


39 


Telanserphone Inc. v. FCC, App. D.C. , 231 F(2d) 732, 735(CA D.C. Cir. 
1956). 
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proceeding alone. The effect of the Commission's unconditional 
August 31st grant of Intervenor's appiication, however, has been to 
confer upon Intervenor the rights of a holder of a construction permit, 
and unless this action is set aside, the Commission will have lost 

its authority to delete Channel 12 from Jacksonville by rule making 
alone, in the event the Commission should ultimately decide that it is 
in the public interest to implement its new deintermixture policy by 
this method. | 


The Commission was careful to preserve its authority to accom- 
plish the deintermixture of the Peoria, Springfield, Hartford and New 
Orleans markets by means of rule making alone notwithstanding the 





adoption of a final decision in the VHF comparative hearings in those 
communities. This was done by including, in addition to a "no construc- 
tion" condition in each of the grants, a provision reserving to the Com- 
mission the right to specify the channel--UHF or VHF--on which the 
successful applicant would be permitted to operate as a result of the 

rule making proceedings instituted on June 26, 1956)to deintermix these 
markets. *° | 


Unless the unconditional grant of Channel 12 to Intervenor is set 
aside or modified so as to make Intervenor's permit conform to the 


conditional grants made in New Orleans, Peoria, Springfield and 





Hartford, it follows that any action the Commission may decide to 

take to correct the Table of Allocations cannot be effectuated if it 
adversely affects Intervenor's rights under its permit, except in 
accordance with further adjudicatory procedure specified in Section 316 
of the Communications Act, as amended. 41 Deintermixture in Jackson- 
ville by deletion of Channel 12 is now no longer a form of relief which 


can be directly achieved by way of rule making. Stated other wise, if 


os See footnote 12, supra. 


Federal Communications Commission v, National Broadcasting Compa ny, Inc. (KOA), 319 US 
239 (1942). 
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the unconditional construction permit issued to Intervenor for a VHF ! 
station in Jacksonville will not prejudice the rule making petition filed s 
by WJHP, why was it necessary for the Commission to impose condi- ; 
tions on the permits granted to the successful applicants in the New 

Orleans, Hartford, Springfield and Peoria adjudicatory proceedings ? 

Certainly the Commission did not impose meaningless conditions in 

granting Channel 4 in New Orleans, Channel 8 in Peoria, Channel 2 in 

Springfield and Channel 3 in Hartford. Obviously, the Commission 

recognized that its ability to achieve the objectives of the rule making 

proceedings it instituted on June 26, 1956 to accomplish deintermixture 

of these markets would be severely hampered if the Commission had 
not imposed the "no construction" condition on these grants, and had 

not made them subject to the outcome of the rule making proceedings. 
The suggestion in the Commission's order of August 31, 1956 denying 

WJHP's request for a conditional grant of Channel 12 in Jacksonville, 

which implies that the denial will not prejudice WJHP's petition for 
‘rule making (R. 182) is either a tongue-in-cheek assertion or reveals 
-acomplete disregard of the procedural safeguards provided in the Com- 


munications Act for the protection of licensee and permittee rights. 


The unconditional grant to Intervenor of a construction permit 
for Channel 12 will, therefore, not only create practical obstacles 
to the selection of the best method of deintermixing Jacksonville ,but 
it also creates a legal obstacle to the implementation of the June 26th 
_ Report and Order by means of further rule making. 


IV 


THE DIFFERENCES BETWEEN THE INSTANT CASE AND 
THE COASTAL BEND CASES 


The determination by the Commission to adhere to its 1952 alloca- 
tion for Jacksonville, after finding on June 26, 1956 that said allocation 
is not in the public interest, is the essence of the Commission's erroneous 
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action in this case. The question here presented is whether the dis- 
cretion which the Commission has in this field is broad enough to 
permit it to continue to follow a policy established in April 1952 which 





it discarded in June 1956. Thus, the issue presented in the instant 
case is significantly different from the issue in the Coastal Bend cases. 
The issue there was whether the Commission should be prevented from 
adhering to its 1952 allocation pending the outcome of a general rule 
making proceeding instituted on November 10, 1955 to reexamine the 
policy of intermixture on a nationwide basis. The issue presented here 
is whether the Commission should be prevented from adhering to the 
1952 allocation in intermixed markets after the Commission, as a 


result of the general rule making proceeding, has decided to reject 





intermixture as a national policy and has decided that immediate steps 
should be taken to grant relief to the public and UHF operators in inter- 
mixed markets. | 


The issue presented here is also significantly different from 


the issue in Coastal Bend with respect to the initial: determination by 





the Commission in weighing the public interest factors involved in 
determining whether to permit a new VHF operation in an intermixed 
market. In weighing the factor of public benefit from the establishment 
of a new VHF station in an intermixed market against the adverse 

effect upon the public because of the possible destruction of existing 

UHF service in that market, the Commission's conclusion in the Coastal 
Bend cases was in favor of the establishment of the new VHF station. 

The Court held that such a determination was committed to the discretion 
of the Commission, and that so long as the Commission's action in such 


an area of discretion has a reasonable factual and legal basis, the Court 





would not overturn it. 


| 
Since the adoption by the Commission of the June 26th Report 
and Order, however, the Commission has reached ‘an entirely different 
result in balancing the factors involved in determining whether to 


permit a new VHF station to operate in an intermixed market. In four 
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markets in which the Commission has decided adjudicatory proceedings 
on a VHF channel since June 26, 1956, the Commission has specifically 
found that the factor of insuring the continued operation of the UHF 
services in such markets until the deintermixture policy of the June 26, 
1956 Report and Order has been implemented, outweighs the possible 
benefits to the public of the additional service which the new VHF 
station would provide.*? Accordingly, the Commission imposed a "no 
construction" condition in the four instances of VHF grants which have 
been made to cities where the Commission is considering plans for 
deintermixture in accordance with its June 26th Report and Order. 
Moreover, as pointed out above, the Commission has conditioned 

the grants in these adjudicatory proceedings upon the acceptance by 

the successful applicant of the channel--UHF or VHF--assigned to the 
community as a result of the pending rule making proceeding. 


Thus, the instant case does not involve the substitution of the 
Court's discretion for that of the Commission on the wisdom of holding 
up further VHF service in intermixed markets like Jacksonville. The 
Commission has exercised its discretion on this subject, and the instant 
case involves only the question of whether, having decided the public 
_ policy applicable, the Court should require the Commission to apply 
the policy uniformly. Suppose, in the Coastal Bend cases, instead 
of the Commission having refused the stay requested by the UHF 
operators in Madison, Evansville and Corpus Christi, the Commission 
had, for reasons of public policy, granted the stay in Madison and 
Evansville and had refused a stay in Corpus Christi, without giving 
any reason as to why public policy considerations required a different 
result in Corpus Christi from that which obtained in Madison and 


- Evansville. It would seem clear that under such circumstances the 


Court would have found the Commission's refusal to grant a stay in 
the case of Corpus Christi arbitrary, since it would not have been in 


42 
See footnote 12, supra. 
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; : conformity with the Commission's own determination of the public 

policy considerations involved in such a decision. Similarly, here, 

the grounds for the Court's intervention is that the Commission has 
decided the public policy consideration applicable to the decision of 
whether a new VHF station should be authorized in an intermixed 

market which must be deintermixed under the June 26 Report and 

Order, but has applied that policy differently in the case of Jacksonville 
than in the case of other similar intermixed markets, with no reasonable 
factual or legal basis to justify the different application. 


In issuing its final decision in the adjudicatory proceeding in- 
volving Channel 8 in Peoria, for example, the Commission stated: 


econ. ~-& 


"We have arrived at our determination as to which 
of the two applicants before us merits, on a competitive 
basis, the grant of the subject channel as|best serving 
the public interest, convenience and necessity. Before 
proceeding with the grant thereof to such applicant, 
recognition must be given to the action of the Com- 

: mission released under date of June 26, 1956, in Docket 
= No. 11, 532 adopting a Report and Order in its general 
television allocation proceeding, and to the action re- 

| leased under the same date in Docket No. 11, 749 giving 

notice of rulemaking with respect, inter alia, to the pro- 
posed reassignment of Channel 8 from Peoria, Illinois, 

- to Rock Island, Illinois, and the proposed assignment 

| of Channel 25 to Peoria, Illinois. In light of these actions, 
: the Commission is of the view that the grant made in 
sg the present adjudicatory proceeding should be condi- 
. tioned in such manner as to stay any construction of 
the television station applied for herein pending out- 
come of the rule-making proceeding instituted in 
Docket No. 11,749. The expression of this view con- 
stitutes in no way a pre-judgment of the rule-making 
proceeding. The view is based, rather, | upon the 
Commission's belief that, having proposed on its 
own initiative deintermixture rule-making bearing 
directly upon the channel here involved, |authority 
for construction pursuant to a grant of permit 
herein should be withheld for reasons of sound policy." 4° 
(Emphasis supplied. ) 








| 
11 Pike & Fischer RR 607-8. | 
| 
| 
| 
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The Commission then went on to make a grant to the successful 
applicant, subject to the "no construction" provision and subject to 


: the outcome of the June 26 Peoria deintermixture proceeding. Similar 


action for similar reasons was taken by the Commission in granting 


VHF applications in Springfield, Hartford and New Orleans.** Since 
there is no reasonable factual or legal basis for distinguishing between 
the public policy considerations applicable to the intermixture problem 
in Jacksonville, and the intermixture problem in Peoria, Springfield, 
Hartford and New Orleans (although the method ultimately employed 
_by the Commission to correct intermixture might well differ among 
‘these communities) the Commission's action in Jacksonville was not 
within the permissible orbit of the Commission's discretion, as that 


discretion was delineated in the Coastal Bend case. 


Certainly, Commission action in the area of rule making must 
_ conform to the same standards of reasonable and rational conduct as 
the law requires in the area of adjudication. Where Commission action 
or refusal to act in the area of "rule making" imposes upon a party 
the same type of injury as is usually associated with adjudicatory 
decisions, the test of reasonableness and rationality for such action 
or inaction must be the same as in the case of adjudicatory decisions. 
_ Judged by such atest, the Commission's refusal to include Jackson- 
ville among the markets for which it proposed deintermixture on 
June 26, the Commission's refusal of WJHP's petition of June 29 
_ insofar as it requested immediate institution of rule making to deter- 
mine a plan for deintermixing Jacksonville, and the Commission's 
denial of WJHP's June 29 petition insofar as it requested a stay or 
: conditional grant in the Jacksonville Channel 12 proceedings, were 


arbitrary and capricious. 


= See footnote 12, supra. 
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CONCLUSION 
In view of the foregoing, the Court should 


(1) reverse and set aside the Commission's Action of 
August 31, 1956 which denied WJHP's petition of 
June 29, 1956 insofar as said petition requested 
a stay or conditional grant in the Jacksonville 
Channel 12 adjudicatory proceeding; | 


(2) reverse the August 31, 1956 decision of the Com- 
mission in the Jacksonville Channel 12 proceeding 
insofar as said decision failed to impose a "no 
construction" condition and failed to make the grant 
to the successful applicant subject to the outcome of 
proceedings to deintermix the J acksonville market; 

(3) remand these cases to the Commission for further 
action on the June 29, 1956 petition of ws HP in 
conformity with the opinion of this Court, or 


(4) such other relief as the Court may deem appropriate. 


Respectfully submitted, 


WILLIAM J. DEMPSEY 
WILLIAM C. KOPLOVITZ 
FREDERICK H. WALTON, JR. 


938 Bowen Building 
Washington 9, D. C. 


Attorneys for Appellant-Petitioner, 
The Jacksonville-Journal Company 


December 18, 1956 | 
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SUPPLEMENT A 
The following are the pertinent portions of statutes relevant to 


the instant proceeding. 


Section 316 of the Communications Act of 1934 (48 Stat. 1064), 
as amended, 47 U.S.C.: 


"Sec. 316. (a) Any station license or construction permit 
may be modified by the Commission either for a limited time 
or for the duration of the term thereof, if in the judgment 
of the Commission such action will promote the public interest, 
convenience, and necessity, or the provisions of this Act or 
of any treaty ratified by the United States will be more fully 
complied with. No such order of modification shall become 
final until the holder of the license or permit shall have 
been notified in writing of the proposed action dnd the grounds 
and reasons therefor, and shall have been given reasonable 
opportunity, in no event less than thirty days, to show cause 
by public hearing, if requested, why such order of modifica- 
tion should not issue: Provided, That where safety of life 
or property is involved, the Commission may by order pro- 
vide for a shorter period of notice. | 





"(b) In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden of proceeding 
with the introduction of evidence and the burden of proof shall 
be upon the Commission." 


Section 402(a) of the Communications Act of 1934 (48 Stat. 1064), 
as amended, 47 U.S.C.: 


"Sec. 402(a). Any proceeding to enjoin, set aside, 
annul, or suspend any order of the Commission under this 
Act (except those appealable under subsection (b) of this 
section) shall be brought as provided by and in the manner 
prescribed in Public Law 901, Eighty-first Congress, ap- 
proved December 29, 1950. 





i 
Title 5, U.S.C. Section 1032, Section 2 of the a Review Act 
of 1950: 
"Sec. 1032. Jurisdiction of courts of «pict: 


"The Court of appeals shall have exclusive jurisdiction 
to enjoin, set aside, suspend (in whole or in part), or to 








34 


determine the validity of, all final orders (a) of the 
Federal Communications Commission made reviewable 
in accordance with the provisions of section 402(a) of 
Title 47.* * *" 


Section 402(b) of the Communications Act of 1934 (48 Stat. 1064), 


as amended, 47 U.S.C.: 


"Sec. 402(b). Appeals may be taken from the decisions 
and orders of the Commission to the United States Court of 
Appeals for the District of Columbia in any of the following 
cases: 


(1) By any applicant for a construction permit or station 
license, whose application is denied by the Commission. 


* * eX * KK KK 


(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the Com- 
mission granting or denying any application described in 
paragraphs (1), (2), (3), ‘and (4) hereof." 
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STATEMENT OF THE QUESTIONS PRESENTED 


The parties have stipulated that the following questions 
are presented in the instant cases: | 
I, Whether the Commission erred in failing to institute 

rule making proceedings to deintermix the Jackson- 
ville market in accordance with its June 26, 1956 
Report and Order in Docket No, 11,532, prior to the 
issuance of a final decision in Docket No, 10,833, 
et al,, on August 31, 1956. : 
Whether the Commission erred in denying Appellant's 
June 29 petition for rule making <nd) Cennast for 
stay insofar as said petition requested a stay or 
a conditional grant in Docket No. 10,833, et al, 
Whether the Commission erred in acting upon Appel- 
lant*‘s June 29 petition insofar as said petition 
requested a stay or conditional grant in Docket 


No. 10,833, et al., without also acting on the re- 


mainder of said petition,* 


*Appellee and Intervenor reserve the right to) argue that 
Appellant-—Petitioner is not properly before the Court in 
either its 402(a) (Case No. 13,548) or its 402(b) appeal 
(Case No, 13,547). | 


Gi) 
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JURISDICTIONAL STATEMENT 
Case No. 13,547 is an appeal filed surenent to Section 
402(b) of the Communications Act of 1934, as amended, 47 U.S.C, 
402(b), seeking review of a Decision of the Federal Communica- 
tians Commission adopted August 29, 1956, and released August 
31, 1956 (R. 187-287), granting a construction permit for 





Channel 12, Jacksonville, Florida, to Florida-Georgia Televi- 


sion Company, Inc. (Flerida-Georgia). 








so es 

Case No. 13,548 is a Petition for Review filed in purported 
reliance upon Section 402(a) of the Communications Act of 1934, 
as amended, 47 U.S.C. 402(a), and Section 2 of Public Law 901, 
8lst Cong., 5 U.S.C. 1032, seeking review of an order of the 
Federal Communications Commission adopted August 29, 1956, and 
released August 31, 1956 (R. 182-183), denying that portion of 
a petition for rule making and request for stay filed on June 
29, 1956, by the Jacksonville Journal Company (WJHP) which re- 
quested a stay of the Jacksonville, Florida, Channel 12 compara- 
tive proceeding or, in the alternative, that any grant made be 
subject to the condition that no operation commence until final 
action on the rule making request relating to the allocation of 
television channels to Jacksonville. 

Since the Commission's denial of WJHP*s request for a stay 
or a conditional grant was an exercise of the Commission's li- 
censing power and was ancillary to the grant of a construction 
permit, it was properly appealable only under Section 402(b) 
of the Act and was not subject to review under Section 402(a), 
O*Neill Broadcasting « Ve. United States, Case No, 13,163, de- 
cided December 13, 1956; Gerico Investment Co. v. United States, 
Case No. 13,155, decided January 17, 1957. While the requests 
for a stay and a conditional grant in this case were contained 
in a petition which also requested the institution of rule mak- 
ing proceedings, and were not, as was the case in the O'Neill 
and Gerico cases, supra, contained in pleadings specifically 


addressed to the adjudicatory hearing proceeding, we do not 


<—. 
believe this distinction affects the jurisdictional problem 
since it does not affect the nature of the requests for re- 
lief or of the Commission's icici | 

One other point should be mentioned here, In the O'Neill 


and Gerico cases, the appellants, in their Section 402(b) ap- 


peals from the decisions making grants, also sought "iis of 
! 2 


the separate Commission orders denying intervention and a 
stay. Therefore, as this Court noted in its opinion in the 
Gerico case (Slip Opinion, p. 7), there was no effort in the 
dismissed Section 402(a) case to obtain review of any action 
of the Commission over which jurisdiction was not assumed in 
the Section 402(b) case, The Jacksonville Journal Company, 
however, has not expressly sought review in its Section 402(b) 
appeal of the separate order denying a stay and a conditional 
grant, but has specifically sought review of that order only 
in its Section 402(a) Petition for Review. Therefore, there 
is some doubt whether, if the Section 402(a) petition is dis- 
missed (as we believe it must be), review of appellant's alle- 
gations of error in the making of an unconditional grant may 
be had in the 402(b) case. However, in the recent circum- 


stances, where the error alleged in the grant is the failure 





1/ In the Gerico cases, Gerico not only requested a stay pend- 
‘ing the conclusion of the general rule making proceeding in- 
stituted on November 10, 1955 (Docket No. 11532), but also 
petitioned for reconsideration of the November 10, 1955 denial 
of its deintermixture rule making petition, and requested a 
stay of the adjudicatory proceeding pending a ruling on it. 
(Gerico BR. 4947.) 


2/ The appellant here did not seek to futervens in the adju- 
dicatory proceeding, 








os 
3/ 
to stay or condition it (See Notice of Appeal, pp. 1-2), and 
this question was raised before the Commission, we believe it 
is properly raised in the 402(b) appeal, despite the failure 
of the Notice of Appeal specifically to seek review of the or- 


der in which that relief was denied. 


COUNTER STATEMENT OF THE CASE 

Since the Statement of the Case contained in appellant's 
brief is highly argumentative and incomplete, it is helieved 
that a concise statement of the relevant facts would be of 
assistance to the Court. To a considerable extent, the back- 
ground here is essentially the same as in Coastal Bend Televi- 
sion Co. v. Federal Communications Commission, 98 U.S. App. 
D.C. 251, 234 F. 2d 686, and therefore only a brief resume of 
the background common to both cases will be included. 

On April 14, 1952, the Commission, culminating a four- 
year rule making proceeding, released its Sixth Report and Or- 
der in Docket Nos. 8736 et al. (Vol. 1, Part 3 Pike & Fischer, 
RoR. 91:599-91:1112), In the Sixth Report and Order the Com- 


mission adopted new rules for television broadcast stations 


and a ry Table of Assignments of television channel alloca- 
4 


tions. Seventy ultra high frequency (UHF) channels were made 


3/7 No error is alleged in the Commission's comparative consid- 


eration in the adjudicatory proceeding. 


4/ The Table of Assignments is contained in Section 3.606 of 
the Commission's Rules, 47 CFR 3.6(C6, 1 Pike & Fischer, R.R. 
53:602 et seq, 
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available for television broadcasting in addition to the twelve 


very high frequency (VHF) channels formerly available. For 
5 | 


reasons detailed in the Report, the Commission assigned both 
UHF and VHF channels to most communities, This use of both 
types of channels in one community is commonly known as “in- 


termixture”, 





The Table of Assignments allocated UHF Channels 30 and 36 
and VHF Channels 4, 7" and 12 to Jacksonville, Appellant is 
the licensee of television broadcast station NJHP-TV operating 
on UHF Channel 36, and has been in operation since December 
13, 1953. Station WMBR-TV has been operating on VHF Channel 
4 since September 21, 1949. Carmen Macri has a construction 


permit for UHF Channel 30, but no operation has as yet com- 
7 





menced on that channel. An application has been filed by Edu- 
cational TV, Inc, for Channel 7 (the noncommercial educational 
channel) and is presently pending before the Commission, 

The competing applications of the City of Jacksonville, 
Jacksonville Broadcasting Corporation and Florida-Georgia 
Television Company, Inc. for Channel 12 were designated for 


comparative hearing on January 8, 1954, The|examiner issued 


57 Vol. 1, Part 3 Pike © Fischer, R.R. 91:661-91:665. 





6/ Channel 7 was reserved for noncommercial, educational use, 


7/ This permit was originally issued to Southern Radio and 
Equipment Co, on August 12, 1953, On July 27, 1955, the Com- 
mission granted authority to transfer control of the corpora- 
tion from Mr. E. D. Rivers, Sr. to Carmen Macri; the name of 
this permittee was changed on April 15, 1956, on assignment 
from Southern Radio and Equipment Co. to Carmen Macri. 








—— 
his Initial Decision on April 4, 1955. The Commission heard 


oral argument en banc on February 6, 1956, and adopted its 





final decision, making a grant to Florida-Georgia Television 
Company, Inc. (Florida-Georgia), on August 29, 1956 (R. 187- 
287). 

On March 31, 1955, the Commission instituted rulemaking 
proceedings on five so-called deintermixture proposals which 
had been submitted to it relating to five communities, not in- 
cluding na (Docket Nos. 11238, 11333, 11334, 
11335, 11336; 13 Pike & Fischer, R.B. 1511.) The Commission 
instituted these five “pilot” proceedings to ascertain whether 
or not it could arrive at a uniform policy concerning the de- 
Sirability and advisability of “selective” deintermixture, 
i.e., deintermixture in particular communities where not more 
than one commercial VHF station had as yet commenced opera- 
tion, On April 11, 1955, appellant filed a petition with the 
Commission requesting that the reservation for educational use 
in Jacksonville be shifted from Channel 7 to Channel 36, thereby 
making another VHF channel (Channel 7) available for ccammercial 
broadcasting, 

On November 10, 1955, the Commission adopted a Memorandum 
Opinion and Order denying the petitions in the five “pilot” 
cases in which deintermixture of VHF and UHF channel assign- 
ments in certain communities had been sought (13 Pike & 


8/ “Deintermixture’, generally speaking, is a revision of 


channel assignments by which one of the two types of channels 
is removed from a community. 


ee 
Fischer, R.R. 1511). Simultaneously, the Commission, in a 
separate Memorandum Opinion and Order, denied a number of 
other petitions (with respect to which no notices of proposed 
rulemaking had been issued) which had requested changes in 
the Table of Assignments, through detuternixtars or other 
means, but which were inconsistent with the Cauniasiex®s ex- 
isting rules or allocation policies (13 Pike & Fischer, R.R. 
1522). Among the additional petitions denied was the above- 
mentioned petition of WJHP requesting a shift | of the educa- 
tional reservation in Jacksonville from Channel 7 to Channel 
36. This petition and the others on which no rule making had 
been instituted were denied for essentially the Same reasons 


| 
| 
| 


as the petitions in the five “pilot” cases in which notices 





of proposed rule making had been issued, comments received, 
and oral argument held. : 

On the same day, the Commission also adapted a Notice of 
Proposed Rule Making instituting a new general rule making pro- 
ceeding to receive comments and suggestions for improvement of 


the assignment ie on a nationwide basis (Docket No. 11532; 
9 | 
20 F.R. 8501). On February 8, Bi a filed a reply 


97 Subsequent to November 10, 1955, the aatleton granted sev- 


eral VHF construction permits in communities! which had been in- 
volved in comparative hearings and, in so doing, it denied re- 
quests by UHF stations in these communities to intervene in 

the adjudicatory proceedings, to enlarge the issues and to stay 
the VHF grants pending the outcome of the general rulemaking 
proceeding in Docket 11532, These actions, as well as the 
final actions taken on November 10, 1955, were sustained by 
this Court in the so-called Coastal Bend cases. Coastal Bend 


Television Company v. Federal Communications Commission, 98 
U.S. App. D.C. 251, 234 F. 2d 686 | 








Sn 
to the comments of other parties in Docket No, 11532, in which 
it urged that Jacksonville needed three fully competitive sta- 
tions, that partial deintermixture through the elimination of 
one of the two VHF channels allocated for commercial operation 
was not the proper remedy because it would perpetuate the 
dominant position of the existing VHF station, and that Jack- 
sonville should be provided with at least three commercial VHF 
channels, (R,. 36-62) 0 

On June 26, 1956, the Commission released its Report and 
Order in the general rule making proceeding (R. 73-91; 13 Pike & 
Fischer, R.E. 1571-1595). In this Report and Order the Commis- 
sion stated that while substantial progress had been made since 
the adoption of the Sixth Report and Order in 1952, serious 
problems had arisen due to the limitation to 12 channels in the 
VHF band and difficulties in achieving fuller use of the 70 UHF 
channels. It reviewed the numerous proposals which had been 
submitted as long-range nationwide solutions to these alloca- 
tion problems. Neither the use of additional VHF channels 
(R. 76-77) nor deintermixture (RB. 17-79) was found to be a 


10/7 Among others, comments had been filed by Southern Radio and 
Equipment Co, (now Carmen Macri), which sought a stay of any 
grant on Channel 12 and partial deintermixture (i.e., changing 
the educational reservation from Channel 7 to Channel 12 and 
removing Channel 7 from Jacksonville (See BR. 10-50). Appellant 
did not support Southern’s request for a stay of a Channel 12 
grant at that time. 


11/ With respect to deintermixture the Commission stated (R. 78): 
| "It does not appear, however, that deintermixture at this 


stage would be practicable in a sufficient number of 
communities representing a sufficiently large segment of 
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satisfactory solution to the need for more competitive services. 
The Commission concluded, instead, that the gradual trans- 
fer of all television broadcasting to the UHF portion of the 


spectrum, thereby opening up VHF spectrum space for use by 





other services, should be studied as a possible permanent solu- 
tion to the overall nationwide allocation ieokien (R. 79-83). 
Recognizing that the institution of any such change required 
considerable data with respect to technical advances in the use 


of the UHF band, the Commission instituted a program of inten- 





sive research into the matter by both Government and industry 


| 

ll/ (Cont'd) | 
the total population to provide significantly enhanced 
opportunities for the fuller utilization of the UHF 
channels on a nationwide basis, We believe that in 
some types of situations, which are discussed later, 
deintermixture merits careful consideration as a means 
of increasing the opportunity for effective competition 
among a greater number of stations in certain individual 
areas. Most of the deintermixture proposals have been 
confined to communities where UHF stations commenced 
operating before the advent of one, and in some cases 
before the advent of a second VHF service, and where a 
high percentage of receivers in the hands of the local 
residents can receive UHF signals. There are serious 
obstacles to a more extensive nationwide program of de- 
intermixture at this stage. Thus there is little sup- 
port for the elimination of VHF assignments in areas 
with little UHF set saturation. In other instances the 
elimination of local VHF channel assignments would not 
accomplish effective deintermixture owing to the local 
reception from VHF stations located in neighboring con- 
munities, In still other cases the elimination of local 
VHF assignments would be impracticable at this stage 
owing to the fact that substantial ‘white areas’ would 
be created. It seems doubtful for these reasons that 
the elimination of VHF channel assignments would be 
practicable at this stage in a beanety ts number of 
communities to encourage significantly increased nation- 
wide use of the UHF band.” | 
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(R. 82-83). No formal rule making proceedings looking toward 
the implementation of the plan were to be instituted until 
the Commission had the opportunity to study the comments and 
suggestions which would be submitted, 

The Commission then took up the question of interim 
action pending resolution of the long-range problems already 
discussed, in order to improve the opportunity for effective 
competition until such time as the feasibility of a long- 
range move to the UHF band might be established and imple- 
mented (R. 84-90). The basic choice in many communities ap- 
peared to be between deleting VHF channel assignments in order 
to provide better opportunities for UHF development or, in the 
alternative, the assignment of additional VHF channels. How- 
ever, because of the widely varying circumstances in indi- 
vidual communities and the numerous factors to be considered 
in making a choice as to what action to take, the Commission 
decided against the formulation of “any rigid criteria whose 
perfunctory application to individual cases will automatically 
indicate the course which would best serve the public inter- 
est in each community during the interim period.” (R. 84; 13 
Pike & Fischer, R.R. 1582). It did set forth certain gen- 
eral factors which would militate in favor of eliminating 
or adding VHF assignments (R.84). 

At the same time, the Commission, on its own motion 


issued Notices of Proposed Rule Making in thirteen. 
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12/ | 
communities looking toward the addition or!elimination of 


certain VHF channels for commercial use (R,. 85-86, 105-135). 
13 
In four of the communities in which the Commission proposed 


the deletion of a VHF channel, mutually exclusive applications 





for the VHF channels proposed to be deleted were then pending 

before the Commission in hearing status, The’ Commission sub- 

sequently awarded conditional grants to the winning VHF appli- 
cants in these eer. The grants were made subject 


to the conditions that no construction should be commenced 





under the permits until further order of the Commission, and 
that the Commission might, without further proceedings, sub- 


stitute for the channels applied for such other channels as 





might be assigned to the respective communities in their stead 
at the conclusion of the rule making proceedings instituted 
pursuant to the June 26 order. Referring to ‘the placing of 
these conditions upon the grants, the Commission stated: “The 
expression of this view constitutes in no way a prejudgment of 
the rule making proceeding. The view is based, rather, upon 


127 Certain Commissioners dissented from some of the new pro- 


posals. Revision of the assignment to Columbia, South Caro- 
lina, was proposed on July 19, 1956, on a petition for such 
action, 21 F.R. 5658. This increased the total number to 
fourteen, | 


13/ Peoria, Illinois; Springfield, Illinois; Hartford, Con- 
necticut; and New Orleans, Louisiana. | 





14/ Winning applicants were awarded grants in Peoria and 
Springfield on June 29, New Orleams on July 13 and Hartford 
on July 25, 1956. See WMBD, Inc., 11 Pike & Fischer, R.R. 
533; Sangamon Valley Television Corp., 11 Pike & Fischer, R.R. 
783; Travelers Broadcasting Service Corp., 12 Pike & Fischer, 
B.R. 689; Loyola University, 12 Pike & Fischer, R.R. 1017. 


| 
| 
| 
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the Commission's belief that, having proposed on its own ini- 
tiative deintermixture rule making bearing directly upon the 
channel here involved, authority for construction pursuant 
to a grant of permit herein should be withheld for reasons of 
sound policy” 

The Commission did not propose any interim revision of 
the channel assignments for Jacksonville. On June 29, 1956, 
appellant filed a petition (R. 136-152), supplemented by 
another petition on July 24, 1956 (R. 175-179) requesting the 
institution of rule making to assign an additional commercial 
VHF channel to Jacksonville or, in the alternative, to delete 
VHF Channel 12, substituting in its place UHF Channel 46, It 
also requested that the Commission stay further action in the 
then-pending Channel 12 comparative proceeding, or condition 
any grant made for that channel, The Commission, on August 
31, 1956, released an Order denying the request for a stay or 
a conditional grant in the Channel 12 proceeding (R. 182-183) 
and, in a separate decision, granted an unconditional construc- 
tion permit for Channel 12 to intervenor herein, Florida- 
Georgia Television Company (R. 187-287). 

On September 18, 1956, WJHP filed a Notice of Appeal from 


15/ WMBD,. Inc., 11 Pike & Fischer, R.R. 533,608; Sangamon 

alley Television Corp., 11 Pike & Fischer, R.R. 753 -813- 
814; Travelers Broadcasting Service Corp., 12 Pike & 
Fischer, R.R. 689, 806e; Loyola University, 12 Pike & 
Fischer, R.R. 1017, 1114. 
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the grant of intervenor's application (Case No. 13,547) and a 
Petition for Review of the order denying the request for a 


stay or a conditional grant (Case No. 13,548). 


SUMMARY OF ARGUMENT 


The instant case is, in ail significant respects, the 


same as the appeals decided by this Court in the Coastal Bend 
cases, Coastal Bend Television Co, v. Federal Communications 
Commission, 98 U.S. App. D.C. 251, 234 F, 24 686. WJHP, like 
the appellants in the earlier cases, is a UBF Station seeking 
to prevent the grant of a construction permit for a new VHF 
station on the theory that such a grant would arbitrarily 


prejudice its right to seek a revision of the channel assign- 





ments in its community. This Court held in Coastal Bend that 
it was within the Commission's discretion to proceed with 


VHF grants pending consideration of proposals for improving 


| 
the television allocation plan, ; 


WJHP has attempted to distinguish this bese from Coastal 
Bend by contending that the Commission has, since Coastal Bend, 
determined in its June 26, 1956 Report and Order that inter- 
mixture is unworkable and that deintermixture is the solution 
to the allocation problems. Therefore, it says, the Commis- 


sion must stay and condition the grant in Jacksonville as it 





has stayed and conditioned VHF grants in other cities since 
June 26, 1956. However, the Commission has not, as WJHP 
claims, discarded the intermixed use of commercial VHF and 


UHF channels, Its interim proposals to remove commercial 
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VHF channels in some cities, and add such channels in others, 
pending a full study of an all-UHF television service, do not 
support appellant’s position, even if all of these interim pro- 
posals be termed “deintermixture”, The Commission has stayed 
and conditioned subsequent VHF grants in these cities only 
where it has proposed the deletion of the VHF channel involved. 
There is no basis for appellant*s claim of a right to have the 
Channel 12 grant stayed where the Commission has not proposed 
to delete the channel, and appellant itself advised the Commis- 
sion that the deletion of Channel 12 was a relatively unsatis- 


factory proposal, 


ARGUMENT 
THE PENDENCY OF APPELLANT'S PETITION FOR 
RULE MAKING DID NOT REQUIRE THAT A GRANT 
ON CHANNEL 12 BE STAYED OR CONDITIONED. 

WJHP contends, in substance, that the Commission's re- 
fusal to stay or condition a grant on Channel 12 in Jackson- 
ville was reversible error because the intermixed use of VHF 
and UHF channels has now been found to be unsound and a grant 
on Channel 12, made under the rejected allocation plan, im- 
properly prejudices determination of appellant's pending re- 4 

16 
quest for rule making in that city. We shall show, however, 
16/ WJHP alleges in its brief (Br. 21) that, “The essence of 
WJHP*s complaint is that by authorizing the establishment of 
a second VHF operation in Jacksonville, after the Commission 
at long last has determined that such intermixture must be 
corrected, the Commission has effectively precluded itself 
from employing one of the methods which it has announced 


will be considered as a means of deintermixing Jacksonville 
and of affording WJHP an opportunity to survive in this market.” 


oe 





that the factual premises in its argument exe! inconrest and 
that it is in effect making the same contention, that the 
possibility of a rule change requires holding up grants which 
might be affected by that change, which has already been re- 


17/ 
jected by this Court en banc in the Coastal Bend cases, 








In the Coastal Bend cases the appellants) were UHF sta- 
tion operators who had sought deintermixture of the UHF and 
VHF channel assignments in their respective communities. 

After the denial of these petitions in the Commission's No- 
vember 10, 1955 Memorandum Opinion and Order (see p. 6, supra), 
these parties sought to intervene in long-pending comparative 
hearings relating to the VHF channels they sought to have de- 
leted, and to stay these hearings pending ‘iil wutoons ef a 

new general rule making proceeding (Docket No. 11,532), which 
was designed to examine various possibilities for improving 


the basic television allocation structure, These requests 





were denied by the Commission, which made unconditional grants 
on the VHF channels, On appeal, this Court affirmed the Com- 
mission, holding that “we clearly should not compel the Com- 
mission to delay existing adjudicatory proceedings conducted 
in accordance with the statute and valid regulations there- 
under in order to await the outcome of rule-making proceed- 


ings.” (98 U.S. App. D.C. 251, at 255, 234 F. 2d 686, at 690). 


This language is fully applicable here, 
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WJHP contends that the issue presented here is “signifi- 
cantly different from the issue in the Coastal Bend cases.” 
(Br. 27.) This is so, it is argued, because the Commission 
has now concluded the general rule making proceeding in Dock- 
et. 11,532 it instituted on November 10, 1955 and, "as a re- 
sult of the general rule making proceeding, has decided to 
reject intermixture as a national policy and had further de- 
cided that immediate steps should be taken to grant relief to 
the public and UHF operators in intermixed markets.” (WJHP 
Br. 27.) Appellant further contends that the Commission has 
also adopted a new policy of staying construction and condi- 
tioning new VHF grants pending completion of new rule making 
proceedings instituted on June 26, 1956 (See p. 8, supra) 
(WJHP Br. 27-30). Appellant concludes that uniform appli- 
cation of this policy requires a stay or conditioning of the 
Jacksonville grant to intervenor, pending consideration and 
action on its rule making petition, 

In substance, then, appellant seeks to avoid the impact 


of this Court's Coastal Bend decision by arguing that, while 





the Commission there had discretion to make additional VHF 
grants pending further consideration of the allocation plan, 
it has now exercised its discretion in a contrary manner be- 
cause it has now found the plan to be unsound. Appellant's 
purported distinction rests upon two basic misconceptions. 
The first is that the intermixed allocation plan is no longer 


a valid set of rules. The second is that Jacksonville must 
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be treated in exactly the same fashion as the) 


ties where the Commission has stayed construc 


grants and has made them conditional upon the 


new rule making proceedings instituted by the 


June 26, 1956. 

As to the first of these matters, WJHP, 
brief, contends that the Commission's June 26 
and Order in Docket 11,532 (R. 73-91) held in 
unworkable and concluded that the 7 ae solu 


cation problem was deintermixture. | 


different situation from that obtaining after 


1955, when the Commission denied the first se 


ture petitions and instituted Docket 11,532. 
Commission recognized on November 10, 1959 th 
dent from recent experience that a nationwide 
television service has not been realized to : 


plated at the time the Commission issued its 


This is 


other communi- 
tion of new VHF 
conclusion of 


Commission on 


throughout its 
1956 Report 
termixture to be 
tion to the allo- 
said to be a 
November 10, 


t of deintermix- 


| However, the 


at “it is evi- 


competitive 


he extent contem- 


Sixth Report and 





Order.” (Notice of Proposed Rule Making, Docket 11,532, 20 


F.R. 8501.) And it has said no more at the ‘ 
| 


Docket 11,532, on June 26, 1956, where it aga 


onclusion of 


in stated that 


while substantial progress had been made since 1952, serious 


18/7 Appellant apparently uses the term “deint 
refer to either the deletion or addition of 
(See WJHP Br. 20-21.) 


ermixture”™ to 
VHF channel, 


We have used that term or “partial 


deintermixture” to refer to the deletion of am only, or one 


of two VHF commercial channels. As we shall'| 
tion of a policy of deintermixture, using the 
lant’s sense of any change in the VHF-UHF rat 
advance its argument that a Channel 12 grant 
stayed or conditioned. | 





show, the adop- 
term in appel- 
io, would not 
should have been 
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problems had arisen “which are impeding the continued expan- 
sion of the nation's television service.” (R. 74.) 
No other alternative has yet been found to be superior 


on an overall basis to the intermixed allocation plan adopted 
19/ 


in 1952. Just as the Commission did not abandon intermix- 
ture on November 10, 1955, so too it did not determine that 
intermixture must be discarded on June 26, 1956, On the con- 
trary, it rejected nationwide deintermixture at this stage, 
stating that it was “not practicable in a sufficient number of 
communities representing a sufficiently large segment of the 
total population to provide significantly enhanced opportuni- 
ties for the fuller utilization of the UHF channels on a na- 
tionwide basis.” (RB. 78.) What the Commission has done, as 

a matter of overall policy, is to initiate an investigation 
bie the possibility of moving all television broadcasting 

to the UHF nea The interim reassignments simultaneously 
proposed by the Commission, some for the removal of a commer- 
cial VHF channel, and others (See pp. 11-12, infra), for the ad- 
dition of another commercial VHF channel to cities already 
having both VHF and UHF channels, can hardly be called the 
adoption of any general policy of deintermixture, The pres- 


ent situation is therefore exactly like that in Coastal Bend, 


19/7 See Sixth Report and Order, Vol. 1, Part 3 Pike & Fischer, 
R.R. 91:661-91:665, for the reasons underlying the use of in- 
termixed channel assignments, 


20/ Of course, such a change would be deintermixture in the 
purest sense since all VHF channels would be eliminated. This 
should be distinguished from selective, partial deintermixture, 
the type requested by many of the UHF operators. 
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where this Court noted (98 U.S. App. D.C. 251, at 254-255, 
234 F. 2d 686, at 689-690) that the primary contention before 
it was that the Commission could mot continue|to make VHF 
grants because intermixture was a failure and UBF Stations 
would be adversely affected. | 
Nor is appellant correct in its assumption that, because 
the Commission has held up construction on certain VHF grants 
since June 26, 1956, parity of treatment requires a stay or 
conditioning of the grant to intervenor on Channel 12 in 
Jacksonville, The facts on this issue are as| follows: On 
June 26, 1956, simultaneously with the conclusion of Docket 


11,532, the Commission instituted certain specific new rule 





making proceedings to change the channel assignments in par- 
ticular communities as interim relief te the competitive 
situation in more communities pending the major study of 
whether all television broadcasting should be! ie the UHF 


band of frequencies (R. 105-134). In some of these cases, 





it proposed the deletion of an only VHF channel (e.g., Madi- 
son, R. 120-121); in some, the deletion of one of two VHF 
channels (e.g., New Orleans, R. 116-117); in others, it pro- 
posed to add a new VHF channel to a city already having two 


VHF channels available for commercial operation (e.g., 


Charleston, R. 118-119), taking these actions where it 
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21/ 
believed them desirable in the light of local conditions, 

In those communities where a grant was subsequently made 
on a channel then proposed by the Commission to be deleted, 
the grant was conditioned on the outcome of the rule making 
and construction was stayed. See, e.g., the grant in New Or- 
leans, where the Commission specifically stated that it was 
conditioning the grant because it had, on its own initiative, 
proposed to delete the channel in question, Loyola Univer- 
sity, 12 Pike & Fischer, R.R. 1017, at re ae Jackson- 
ville was not among those communities where the Commission 
took the initiative in proposing to remove a VHF channel, 

While it is an essential basis of appellant's position 
that the Commission's proposals to delete VHF channels in 
other cities required the same action in Jacksonville, appel- 
lant*s position before the Commission in the proceeding termi- 


nated on June 26, 1956 was, on the contrary, that Channel 12 


be retained and an additional VHF channel be made available 


for commercial broadcasting in Jacksonville, As noted in the 


counter statement, supra, p. 8, appellant there urged that 


21/ As the Commission stated in that portion of the June 26, 
1956 Report and Order in Docket 11,532 headed “Interim Relief”, 
the circumstances in individual markets varied widely (R. 84). 
While appellant complains (Br. 11) that the Commission failed 
to give any reasons for not proposing rule making in Jackson- 
ville, there was clearly no occasion to make a statement in 
connection with an action not taken, 


22/ It may be noted here that the Commission did not condition 
these grants, as appellant suggests, in order to save UHF sta- 
tions it believed would otherwise cease operations, but rather 
conditioned them as a matter of "sound policy” in view of its 
own proposals to delete the channels, 
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deleting Channel 12 would be undesirable because it would 
leave the existing VHF station on Channel 4 as the dominant 
Station competing against the remaining UHF ccatteas 
Appellant's own primary request in its subsequent peti- 


tion for rule making filed on June 29, 1956, moreover, was 





that a third VHF channel for commercial operation be added 
to Jacksonville (BR. 141). WJHP stated that the Jackson- 
ville situation was analogous to that in Duluth-Superior, 
where the Commission proposed to add another commercial VHF 
channel (R. 141-142). If the course appellant favors were 
to be followed, whether it be termed “deintermixture” or 


not, there would clearly be no reason, even under appellant's 


reasoning, to stay a grant on Channel 12. Appellant's “Plan 


2”, to delete VHF Channel 12 and substitute UHF Channel 46, 
was specifically stated to be “in the alternative” (R. 136). 


Appellant further stated in its rule making petition that "This 





proposal /deletion of Channel 127 is not as advantageous as 


Plan 1, but shonld be adopted if there are any policy 


| 

237 Appellant thus stated (R. 59-60): “The basic fallacy of 
Southern Radio and Equipment Company's position is that it 
recommends partial deintermixture (1 VHF, all other stations 
UHF), which, for the foreseeable future, "would establish a 
permanent competitive superiority for one station and its af- 
filiated network as against any and all other stations and 
their affiliated networks, Such a solution would only serve 
to perpetuate the dominant position enjoyed by the only pre- 
freeze-VHF station operating in a nl 


24/ This so-called “Plan 1" was to make VHF Channel 7, pres- 
‘ently reserved for educational use, available for commercial 
operation, and to reserve UHF Channel 46 for educational use, 
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determinations which would deter the Commission from adopting 
Plan 1”, (R. 143-144.) (Matter in brackets added.) Thus, 
despite the uncontestable fact that appellant's own consist- 
ent position has been that the deletion of Channel 12 would 
be at most an unsatisfactory alternative course of action, 
it urges that a grant on Channel 12 must be stayed. 

The Commission may decide to initiate rule making on 
appellant*s pending petition, and may even decide that ap- 
pellant*s Plan 2 is a desirable course of action, But here, 


as in Coastal Bend, it was well within the Commission's 





discretion to proceed with an unconditional grant of a long- 
pending application for Channel 12 pending resolution of the 
question. That the Commission did stay and condition grants 
on other VHF channels in other cities where it had reached 
a tentative determination that these channels should be de- 
leted, confers no right upon appellant to have the Jackson- 
ville grant conditioned where the Commission has not pro- 
posed to delete Channel 12 and appellant itself has urged 
that deletion of the channel is at least relatively unde- 
sirable. All WJHP is doing is urging again that a grant 
must be stayed because eventually some change may be made 
in the Jacksonville channel assignments. 

In the August 31, 1956, order denying WJHP*s request 


for stay or condition, the Commission stated that “the is- 


suance of a final decision in this adjudicatory proceeding 
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will not prejudice petitioner's request for rule making since 
the issuance of a construction permit cannot operate to ne- 
gate the Commission*s rule making power” (R. 182). It stated, 


in addition, that the public interest would best be served 





by expedition in bringing additional service to Jacksonville, 
These considerations were clearly the expression of a reason- 
able judgment. | 

Of the notices of proposed rule making issued by the 
Commission on June 26, 1956, in which it proposed to delete ex- 


isting VHF assignments, three involved cities in which VHF 


grants had previously been awarded without any conditions 
26 | 


being imposed. In two of these cities the VHF station had 
completed construction and commenced operation pursuant to 


Commission authorization, Hence, it is clear, that should the 





Commission, after considering WJHP'‘s petition, conclude that 
the deletion of Channel 12 would best serve the public inter- 
est, it will not hesitate to institute the Keneseury proceed- 
ings. Appellant's argument of prejudice to its rule making 
request is therefore not only the same ee rejected by 


this Court in Coastal Bend, but is conclusively shown, at 


25/ These three were Fresno (Docket No. 11759), Madison 


‘ocket No. 11754) and Evansville (Docket No.,| 11757). Madi- 
son and Evansville are cities which were involved in the 
Coastal Bend decision. Fresno was involved in the subsequent 
O'Neill case, O*Neill Broadcasting Co. v. Federal Communica- 
tions Commission, No, 13,113, decided December 13, 1956, in 
which the Commission was affirmed on the authority of Coastal 
Bend. | 





26/ Fresno and Madison, 
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least insofar as all relevant proceedings to date are concerned, 
to be factually unwarranted. 
Furthermore, the Commission's conclusion here that “the 
public interest would be best served by expeditious action with 
respect to the /Jacksonville/ applications.” (R. 182) is 


again a judgment with respect to which this Court stated in 


Coastal Bend (98 U.S. App. D.C. at 255, 234 F. 2d at 690): 


***True, there would be loss to the public if 

VHF competition should destroy existing UHF sta- 
tions before the current rule making proceeding 
decides the ultimate fate of UHF television, But 
whether one factor should outweigh the other is 
precisely the sort of question which Congress, 

by employing the broad language of Section 303, 
wished to commit to the discretion of an expert 
administrative agency, not the courts.27/ 


In sum, this case cannot be distinguished from the 
Coastal Bend cases, Just as were the Coastal Bend appellants, 
appellant WJHP is alleging error in the making of an uncondi- 
tional VHF grant, on a channel for which competing applicants 
had long been in hearing, on the ground that its rule making 
request will thereby be prejudiced. We submit that here, as 
there, no abuse of discretion has been shown, Coastal Bend 


Television Co. v. Federal Communications Commission, 98 U.S. 


27/7 While appellant states in its brief that "The inevitable 
result of the Commission’s establishment of a second VHF op- 
eration in Jacksonville by the unconditional grant of Inter- 
venor's application, is to preclude the Cemmission from ac- 
complishing the deintermixture of Jacksonville by means of 
removal of the Channel 12 assignment, because the advent of 
the Channel 12 station will mark the demise of WJHP-TV as 
Jacksonville's only operating UHF station” (Br. 20-21), this 
is an unsupperted cenjecture. In spite eof similar forecasts 
by the UHF eperators in the Coastal Bend, O*Neill and Gerico 
cases, mone of them has ceased operation. 
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D.C. 251, 234 F. 2d 686; Gerico Investment Company v. United 


States, Case No. 13,154, decided January 17, 1957; O*Neill 





Broadcasting Co. v. Federal Communications Commission, Case 
Ne. 13,113, decided December 13, 1956. | 


CONCLUSION 

For the foregoing reasons, Case No, 13,548 should be 
dismissed, and the Commission should be affirmed in Case No. 
13,547. 
Respectfully submitted, 


WARREN E. BAKER, | 
General Counse, 


RICHARD A, SOLOMON, 
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The United States agrees with the Commission that the 
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respondent, should be dismissed for lack of jurisdiction. 
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I 


The Commission's and Intervenor's Briefs 
Ignore The Principal Question Presented 
| 


The principal question presented in this case iis whether the Com- 


mission erred in failing to institute rule making proceedings to deinter- 


mix the Jacksonville market in accordance with its June 26, 1956, Report 


and Order in Docket No. 11532 rene to the issuance of a final decision 








Because the answering briefs of the Commission and Intervenor ie as substantially the same 
arguments, a single brief replying to both is being filed by WJHP. 
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in the adjudicatory proceeding involving applications for Channel 12 in 
Jacksonville, Florida. The argument made by WJHP in Point I of its 
main brief (Br. 14) is that once the Commission had concluded on June 
26, 1956 in its Report and Order in Docket No. 11532 that its 1952 policy 
of intermixing UHF and VHF frequencies in the same community had 
failed in its intended purpose, and that immediate relief was necessary 
to protect the interests of the public and UHF operators in intermixed 
communities, the Commission was required, as a matter of law, to 
accord relief to the public and to UHF operators in intermixed markets 
on a fair, uniform and non-discriminatory basis, and consequently the 
omission of Jacksonville and WJHP from the group of communities and 
UHF operators to which relief:was extended on June 26, 1956, without 
any explanation or reasons for such omission, was arbitrary. The argu- 
ment made by WJHP under Point Il of its brief (Br. pp. 16-18) was that 
the refusal of the Commission to correct this omission, when this error 
was brought to its attention by WJHP's June 29th petition, was likewise 
arbitrary. 


Neither the Commission nor Intervenor has attempted to answer 
WJHP's arguments under Point I or Point II of its brief. Indeed, they 
_ have not even addressed themselves to the issue to which WJHP's argu- 
ments under Points I and II of its brief were directed. They ignore the 
principal gravamen of WJHP's petition for review under Section 402 (a), 
to wit, the Commission's denial of WJHP's June 29, 1956 petition inso- 
far as it requested the immediate institution of rule making proceedings 
to deintermix the Jacksonville market in accordance with the policies 
stated in its June 26, 1956 Report and Order in Docket No. 11532. 


It is fair to infer from the Commission's brief (Br. 19-20, 22) that 
it would concede that the Commission would have been required to attach 
the same "no construction" condition to the Jacksonville Channel 12 grant 
as it had done in four other rule making - adjudicatory cases (WJHP Br. 
19) if deintermixture rule making had been instituted for Jacksonville 


before the final grant was made on Channel 12. Such action under such 
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circumstances would clearly have been legally necessary as an incident 
of non-discriminatory treatment and fair play. The WJHP June 29th 
petition, considered either as a petition to correct the Commission's 
error in omitting Jacksonville from the group of cities for which deinter- 
mixture was proposed on June 26, or considered as a petition filed at 

the invitation and in fulfillment of the Commission's June 26th report 

and order, sought the immediate institution of rule making prior to 

final action in the Channel 12 hearing so that a "no construction" condition 
would follow as a matter of fixed Commission policy. Ancillary to the 
main relief sought in the June 29 petition was a request for a Stay of 

final Channel 12 action or final Channel 12 action with a "no construction" 





condition pending action on the June 29th petition. The Commission, 

with that WJHP June 29 petition before it, refused to institute deintermix- 
ture rule making for Jacksonville and, thereby, denied it arbitrarily 

and without any statement of reasons. The Commission, likewise, by 
order of denial refused to take any action to condition the Channel 12 





grant. As pointed out hereinafter the Coastal Bend and Gerico cases 
are not authority for the action of the Commission in refusing to make 


a conditional grant of the Channel 12 application. And certainly the 


Coastal Bend and Gerico cases do not, by any stretch of the imagination, 
sanction an arbitrary and discriminatory withholding of relief and denial 
of rule making petitions sub silentio. On this aspect of WJHP's brief, 
neither the Commission nor Intervenor makes any response on the merits. 
Evidently, the Commission and the United States have chosen not to 

meet Question 1 (of the stipulated statement of questions presented) on 

the merits, but seek to dispose of this question by arguing lack of juris- 
diction and moving to dismiss WJHP's 402 (a) petition. The considera- 
tion is thus raised as to whether these questions presented (Questions I 
and III, in part) must be treated as conceded and as grounds for reversal 





of the Commission, unless the Court finds it lacks jurisdiction or that 
WJHP has failed to make a prima facie case in support of the stipulated 
questions presented. It is submitted that the arguments and considerations 
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advanced by WJHP in its brief are prima facie adequate to justify an 
affirmative answer to each of these two questions. 


As already noted, the Commission treats the WJHP petition for 
review as if it were complaining only of the Commission's denial of a 
stay or conditional grant in the Jacksonville Channel 12 adjudicatory 
proceeding, presumably because the Commission itself chose to charac- 
terize its action as a denial in part only. On the basis of this narrow 
(and, we submit, erroneous) view of WJHP's petition for review the 
Commission argues and the United States agrees (Br. 2-3 and 25) that 
said petition should be dismissed. 


II 


The Commission Erroneously Suggests 
That WJHP's 402(a) Petition For Review 
Should Be Dismissed 


Because the Commission views these cases as involving only the 
question of whether the Commission properly refused to stay or make a 
conditional grant in the Jacksonville Channel 12 adjudicatory proceeding, 
‘the Commission suggests that the Court's jurisdiction must be invoked 
under Section 402(b) of the Act and, therefore, WJHP's petition for 
review is untenable. Although the Commission's order of August 31, 

1956 purported to deny WJHP’s June 29th Petition For Rule Making And 
Request For Stay "in part", the substance and effect of that action, 
coupled with the Commission's failure to institute rule making as request- 


ed in the June 29th petition, was a denial of that petition intoto. The 


402 (a) petition for review is based upon the denial by the Commission of 
WJHP's June 29th request for the immediate institution of rule making. 
The Commission action sought by WJHP's June 29th petition is shown by 
the quotation from the petition which is set forth on page 17 of WJHP's 
brief, as well as from the concluding paragraph of the petition, which is 
as follows: 
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"The Commission is urgently requested to act 
without delay to issue notice of proposed rule making 
as proposed herein and the stay herein requested in 
order to afford Jacksonville relief from a television 
allocation which the Commission has found to be in- 
consistent with its policy of providing opportunities 
for competitive television stations. Denial of the 
instant petition or failure by the Commission to act 
with dispatch will effectively deprive petitioner of 
relief and cause it to face certain extinction asa 
result of the operation of a second commercial VHF 
operation. 


"WHEREFORE, the premises considered, it is 
respectfully requested that the Commission issue 
Notice of Proposed Rule Making for amendment of 
Section 3. 606: 


"Plan 1 -- so as to delete the non-commercial 
educational TV channel reservation in Jacksonville, 
Florida, from Channel 7 thereby making said Chan- 
nel 7 available for commercial operation;!or in the 
alternative | 


"Plan 2 -- so as to add Channel 46 tolJ acksonville 
and delete Channel 12 from Jacksonville. | 








"It is further requested that the Commission 
Stay any final action in Dockets No. 10833-5 or con- 
dition any grant made in said proceedings as herein- 
above specified." ! 


It is perfectly obvious that the purpose of the J une 29th petition 


was to obtain the immediate institution of rule making to deintermix 





Jacksonville. The denial of that requested action was not an exercise 
of the Commission's licensing power, as claimed by the Commission 

and the United States, but was an exercise of its rule making function. 
As such, the action is reviewable under Section 402 (a) and not Section 
402 (b) of the Act. 








IIL 


There Is No Merit To The Contention That 
Any Of The Questions Here Presented Was 
Decided By The Coastal Bend And Gerico Cases 


Both the Commission and the Intervenor have seized upon the fact 
that WJHP, in its June 29, 1956 petition included a request for a stay or 
conditional grant of Channel 12 to argue that WJHP was seeking the same 
relief from the Commission as were the appellants and petitioners in the 
Coastal Bend and Gerico cases. From this superficial resemblance of 
the cases, they proceed to argue that the same reasons which this Court 
held justified the Commission's actions under review in the Coastal 
Bend and Gerico cases, likewise justifies the Commission's actions here. 
But, as will be shown below, neither the Coastal Bend nor Gerico cases 
raised any of the questions presented in the instant cases, and could 
not have raised such questions because the factual background of the 
instant petition for review and appeal did not exist at the time of the 
Coastal Bend and Gerico cases and the issues present here have arisen 
because of what the Commission has done or failed to do subsequent to 
the actions involved in the Coastal Bend and Gerico cases. In the follow- 


ing pages of the Reply Brief, WJHP will point out: 


(1) The factors present in the Coastal Bend and 
Gerico cases which were urged by the Commis- 
sion'’s counsel and accepted by the Court to sup- 
port the reasonableness of the Commission's 

actions in those cases, but which factors are not 


present in this case; and 


(2) The factors present in this case showing the 
unreasonableness of the Commission's action, 
which factors were not present in the Coastal 
Bend and Gerico cases. 
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Factors Bearing Upon the Reasonableness of the'Commission's 
Action in the Coastal Bend and Gerico Cases Not Present in the 
Instant Case. 


As the Commission points out on page 15 of its\brief, the actions of 
the Commission complained of in the Coastal Bend and Gerico cases were 
(1) the denial with opinion, on November 10, 1955 of the petitions of 
certain UHF operators who had sought deintermixture of the UHF and 
VHF assignments in their respective communities; and (2) the denial 
with opinion of petitions to intervene in comparative hearings relating 
to VHF channels they sought to have deleted, and to stay these hearings 


pending the outcome of a new general rule making proceeding instituted 
on November 10, 1955 (Docket No. 11532), which was designed to exam- 
ine various possibilities for improving the basic television allocation 





structure. 


The actions taken by the Commission on the petitions involved in 
Coastal Bend and Gerico cases were explained ina Memorandum Opinion 
and Order dated November 10, 1955, known as the Commission's first 
report on deintermixture. Further reasons for the actions under review 
in those cases were Stated in a separate Memorandum Opinion and Order, 
also dated November 10, 1955, which denied a number of other pending 
deintermixture petitions.” In addition, in the Coastal Bend and Gerico 





cases, Commission counsel relied upon the views expressed by the Com- 
mission in a Notice of Rule Making (20 FR 8501 -- also adopted on 
November 10, 1955) instituting a new general rule making proceeding to 
receive comments and suggestions for improvement of the television 


allocation plan on a nationwide basis (Docket No. 11532) . 





| 
1 13 Pike and Fischer RR 1511, (This is the correct page citation for this report and corrects the 
inadvertent error of page citation to the First Report on Deintermixture as listed in the Table of Authori- 
ties, WJHP Brief (iii). ) | 


2 13 Pike and Fischer RR 1522, 
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In its brief in the Coastal Bend cases, Commission counsel pointed 


out that the ''Commission, after careful consideration of the record, 
[on the petitions for selective deintermixture there involved] decided 
that the type of selective deintermixture of individual cities which had 
been proposed would not supply a meaningful solution to the general 
problems confronting the industry or the Commission and should there- 
fore be rejected” (Commission Brief in Case No. 13034, et al., p. 28). 
The brief pointed out that the Commission had concluded that 'no modi- 
fication of the existing system of channel intermixture could be consid- 
ered except as part of a nationwide reexamination of the entire inter- 
related television structure" and "that in order to facilitate such an 
overall study of a number of possible solutions it was instituting such 
general proceedings." (Op. cit. p. 29). The brief then described the 


new general rule making proceeding which the Commission had instituted 


on November 10, 1955 in Docket No. 11532. (Op. cit., p. 30-32). 


The several appeals involved in the Coastal Bend and the Gerico 
cases were directed against two policy judgments of the Commission. 
The first was the Commission's judgment that the petitions for selective 
deintermixture which had been denied on November 10, 1955 was nota 
sound approach to a nationwide problem and that a general rule making 
proceeding was required in which the many possible overall solutions 
would be explored. (Commission Br. 13, Case No. 13034, et al.) The 
second policy judgment was to refuse to hold up unconditional grants of 
a first VHF station ina UHF community. In urging the reasonableness 
of this policy judgment, Commission counsel urged: 

"In reaching its judgment not to impose a 
"freeze’ on further licensing of needed new services, - 
the Commission took into account that the new gen- 
eral proceeding was instituted upon an entirely dif- 
ferent and broader basis [than the selective deinter- 
mixture "pilot" cases] and might result in any of a 


number of possible changes in the existing plan." 
(Br. 13, Case No. 13034, et al.) 
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| 
The Court held that both of these policy decisions were reasonable judg- 





ments in the light of the circumstances and were within the limits of 


agency discretion. 


Neither of the two foregoing policy judgments is involved in the 
instant cases. The Commission did not, as it did in Coastal Bend, deny 
WJHP's petition for rule making for the reason that the petition requests 
a reexamination of the intermixture policy on the basis of a selected 
market.” WJHP did not, as did the Coastal Bend UHF operators, 
petition to intervene in the Jacksonville Channel 12 adjudicatory proceed- 





ing. Nor did WJHP request a stay or conditional grant in the Jacksonville 
Channel 12 adjudicatory hearing pending the outcome of the general rule 





making proceeding in Docket No. 11532 or any other general rule making 
proceeding. As will be shown below, the general rule making proceeding 
in Docket No. 11532 which had only been instituted at the time of the 
Coastal Bend and Gerico cases, was concluded before WJHP filed its 





petition for rule making. WJHP's petition did not request the Commis- 
sion to determine or reexamine any of the policy questions raised by the 


petitioners in the Coastal Bend and Gerico cases. On the contrary, the 
WJHP petition was predicated on what the Commiss ion had on June 26, 
1956 decided in Docket No. 11532 and on what the Commission had done 


| 
on that same date to implement its final report and order in that proceed- 





ing, and the purpose of the petition was to request that WJHP and the 
community of Jacksonville be accorded the same treatment pursuant to 
that report and order as the Commission had already accorded to other 
persons and communities similarly situated. (Br. 14-18) 


: As counsel argued in the brief (p. 38) for the appellee-respondent in the Coastal Bend case 
(No, 13034), the “reasonableness” of the Commission's action became clear “when these important 
considerations are restored to the picture”, As WJHP contends, it is precisely because these consid- 
erations are different that the “picture” in this case differs from that in Coastal Bend. 


: The Commission has given no reasons for the denial of the WJHP petition for immediate 
institution of rule making. The Commission's insistence that WJHP is in the same position as the 
petitioners in Coastal Bend is hardly consistent with its contention that WJHP has no standing under 


402(a) to seek review of the Commission's denial of its petition for rule ee 





I 
| 
| 
! 
| 
i 
| 
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2. Factors Bearing Upon the Unreasonableness of the Com- 
mission's Action in the Instant Case, Which Factors Were 
Not Present in the Coastal Bend and Gerico Cases. 


The background of the instant case, unlike that of the Coastal Bend 


and Gerico cases, starts with the conclusion of general rule making 


and the adoption of the Commission's Report and Order on June 26, 
1956, in Docket No. 11532. Thus, one crucial difference between the 
instand case and the Coastal Bend and Gerico cases is that what was 
then a pending matter for future determination by the Commission has 
now beenfinally decided. Thepurpose of the June 29, 2956 WJHP petition 
was to obtain for WJHP a fair and uniform application of the Commission's 
intermixture policy as established in the June 26th Report and Order. 
Commission counsel and Intervenor would have this Court believe that 
the Commission's Second Report on Deintermixture in Docket No. 11532 
left the Commission's policy on intermixture exactly as it was on 
November 10, 1955, when the general rule making proceeding was in- 
stituted. They would have the Court believe that on June 26, 1956 the 
Commission simply reaffirmed intermixture of UHF and VHF as its 
national policy and that WJHP's June 29th petition for rule making, like 
those involved in the Coastal Bend and Gerico cases, requested a re- 
examination of this policy as applied to the Jacksonville community. 


The Commission's brief (p. 18) quotes language from the Second 
Report on Deintermixture to support a contention that the Commission 
has rejected deintermixture. In making this quotation, the Commission 
has failed to include an important qualifying phrase in the paragraph 
from which the quotation was taken. Reference to paragraph 15 of the 
Second Report on Deintermixture shows that the Commission was here 
speaking of the possibility of correcting all the 1952 intermixed alloca- 
tions by deleting VHF assignments: 


"It seems doubtful for these reasons that the 


elimination of VHF channel assignments would be 
practicable at this stage in a sufficient number of 
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communities to encourage sufficiently increased 
nationwide use of the UHF band". 13 Pike and 
Fischer RR 1576 (emphasis supplied). | 


This establishes, it is believed, a determination by the Commission 


only that nationwide deintermixture by elimination of VHF assignments 


where operating stations were or would be intermixed was not deemed 
effective as an adequate means to insure sufficient development generally 
of the UHF band. It did not mean as the Commission's brief would appear 
to imply that deintermixture in any form was disfavored by the Commission 
or that the policy of intermixture was in some way reaffirmed. Any such 
implication is not only untenable for the reasons stated, but also for the 
undisputed fact that the Commission did set up criteria for immediate 





interim action and itself adopted action looking toward deintermixture by 
either adding or deleting VHF channels from 13 particular communities. 


The Commission seeks to derive support for its position by alluding 
(Br., p. 20) to the fact that appellant's position in the proceeding termi- 
nated June 26, 1956 urged addition of VHF channels as the most desirable 
deintermixture solution for Jacksonville. There is no inconsistency in 
this position and WJHP's present position which requests institution of 
rule-making for Jacksonville under either of the two alternative plans 
for which the Commission itself established criteria and invited proposals 
for rule-making to be filed which conformed thereto. 13 Pike and Fischer 
RR 1582, 1584 (para. 37). No such criteria were established by the 
November 10, 1955 Notice of Proposed Rule Making. In fact, proposals 
for changes in individual communities were specifically discouraged. 
20 FR 8501 (para. 9). Hence, WJHP's Reply to the Comments of 
Southern Radio and Eyuipment Company (see fn. 10 lof appellee's brief) 





in which it argued in favor of adding a VHF channel /in preference to 
deletion of a VHF channel, would hardly foreclose it after adoption of 
the Second Report on Deintermixture from filing a petition conforming 
to the new criteria. Appellee's brief notes (p. 21) that WJHP with | 
complete consistency still believes that of the alternatives which the 











12 


Commission has established for interim action, Jacksonville would be 
better served by adding rather than by deleting a VHF channel. 


The Commission's brief (p. 21) then urges that WJHP's case is 
hurt by the fact that alternative requests were filed in its June 29th 
petition for rule-making. The filing of a petition advancing alternative 
plans for more competitive television facilities in Jacksonville merely 
reflects WJHP's complete willingness to submit to the Commission's 
expert judgment for determination which of the plans established by the 
Commission for interim action would more fully satisfy the public interest. 
WJHP can hardly be charged with inconsistency in undertaking to satisfy 
standards fixed by the Commission itself for interim action. The fact 
that the Commission might agree with WJHP's preference of the plan to 
add a VHF Channel, ! and thereby avoid any threat to the continued al- 
location of Channel 12 is hardly a reason for the Commission's complete 
failure, as is the case here, to address itself to any part of WJHP's 
petition for deintermixture. Until the Commission makes known its reasons 
for considering all, none, or one or the other of the plans for intermixture 
it has authorized, or at least until it is known that a determination has 
been made in favor of remedial action not affecting removal of Channel 
12, construction of new VHF facilities should be withheld in Jacksonville, 
a community prima facie entitled to interim relief. 


The Commission's brief (p. 22) compares WJHP to the Coastal Bend 
-UHF stations as seeking a stay "because eventually some change may be 
made in the Jacksonville channel assignments". The comparison is in- 
appropriate. Though the Coastal Bend UHF stations were seeking relief 


| in a context where the Commission was completely undecided as to what, 
if anything, would be done to change its allocation table, the WJHP 
June 29, 1956 petition was submitted in response to a formulated Com- 


mission policy on interim action for deintermixture inviting proposals 


1 The impact and significance should not be lost of the readiness of counsel for the Commission 
to assume (Br, 22) that the Commission might well favor deletion of Channel 12 rather than addition 
_of a VHF channel, Had the WJHP petition confined itself to Plan 1 rather than Plan 2, the Commission's 
_ preference, as assumed for Plan 2, would itself be a basis for denial of a WJHP petition for rule-making 
' based on Plan 1 alone, 
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conforming to the new policy. For the Commission to say in its brief 


that there is no change in the situation confronting UHF stations now 
as compared to November 10, 1955, which was admittedly unsettled 
and undetermined, is to drain the Second Report on Deintermixture 
and particularly the plan therein for interim relief of all honesty of 
purpose. WJHP put faith in the Commission's Second Report on De- 
intermixture as evidently did the Senate Committee (see pp. 16-17, 
infra), but apparently Commission counsel does not, judged by its 
present brief which would imply that the Commission's June 26 Report 
and Order means nothing and that the Commission policy on intermix- 


ture is as unsettled today as it was on November 10, 1955. 
| 


It is true that the Commission did not as a result of the general 
rule making proceedings in Docket No. 11532, adopt a nationwide plan 
of deintermixture. WJHP has never contended that it did. What WJHP 
does contend, and what the Commission and Intervenor fail to refute, 
is that the June 26th Report and Order in Docket No: 11532 did accomplish 
one of the purposes for which that proceeding was instituted, to wit: to 
reexamine the intermixture policy of the 1952 Allocation Table. The 
general rule making proceeding in Docket No. 11532 was instituted on 





November 10, 1955, first, to reexamine the Commission's entire al- 
location structure including its built-in intermixture policy;and, secondly, 
if such reexamination disclosed that the inter mixture policy had not 
succeeded, the best way of correcting it. All that WJHP has ever con- 
tended, both to the Commission in its June 29th petition and to this Court 
in its brief, is that the first phase of the November 10, 1955 general rule 
making proceedings resulted in a clear and long overdue admission of 





the failure of intermixture as a sound national policy to promote full 
development of the UHF band and growth of a nationwide competitive 
television system. If this were not abundantly clear from the June 26th 
Report and Order itself, it was made perfectly obvious by the thirteen 

new rule making proceedings instituted by the Commission simultaneously 
with the adoption of the June 26, 1956 Report and Order to provide immediate 
relief from intermixed assignments in these thirteen communities. 
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The Commission erroneously charges WJHP with adhering to the 
misconception that the intermixed allocation plan is no longer a valid 
set of rules. This is a "straw man” of counsel's own creation. Thus, 
WJHP does not, as the Commission charges (Br. 17), contend throughout 
its brief that the Commission's June 26, 1956 Report and Order in 
Docket No. 11532 "concluded that the entire solution to the allocation 
problem was deintermixture". WJHP made no such contention. WJHP 
did assert that this Second Report on Deintermixture put the Commission 
on record as concluding that intermixture had failed to realize its primary 
aim and purpose of achieving a fully developed nationwide television sys- 
tem and that immmediate relief to intermixed markets was the next order 
of business. Thus, after recognizing the competitive disadvantages suffered 
by UHF vis a vis VHF, the Commission in its Second Report said, 
"It has become apparent that the construction and 

successful operation of a larger number of stations has 

been impeded in numerous markets by the absence of a 

greater number of more nearly competitive facilities, 

despite the need for and the capacity of such markets 

to support a larger number of television outlets". 13 

Pike and Fischer RR 1571, 1574.(emphasis supplied) 
The Commission acknowledged (1) that "the expectation that ultimately 
the major part of television broadcasting would be carried on in the UHF 
band was implicit in the Sixth Report and Order’and (2) that "so far this 
expectation has not been realized".1 


The Commission emphasized in its June 26 Report as a guiding 
principle that, 


",...-in our determination of the course which in 
our judgment offers the best possibilities for both the 
immediate and long range expansion of the nation's 
television services, we have kept in mind the para- 
mount need for more competitive services". 13 


Pike and Fischer RR 1571, 1574 (emphasis supplied) 


and as the object to be attained by the proceeding: 








1 


13 Pike and Fischer RR 1571, 1577 (Para. 16). 
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"to reach a decision as to the basic lines on which 
it would be in the public interest to revise the nation- 
wide television system, and thus provide; a basis for 
determining the specific reassignments which would 


usefully be made in individual communities in conformity 
with the nationwide policies adopted herein". 

It:cannot be denied that in fulfillment of these principles and objectives 
the Commission recognized the need for "interim action" to "improve the 
opportunities for effective competition among a greater number of stations”. 
To this end, the policy judgment was made, action taken and proposals in- 
vited to "create improved opportunities for UHF broadcasting", either by 
eliminating or adding VHF assignments (13 Pike and Fischer RR 1571, 
1581). Interim action on this basis is generally described as deinter- 


mixture. See fn. 8 of the Commission's brief (p. 6). 





The Commission concluded its Second Report on Deintermixture 


by saying, 





"This proceeding has served the purpose for which 
it was instituted, i.e., determination of the basic lines 
on which revisions of the existing [intermixed] television 
allocation plan should be considered. It can therefore 
now be terminated. We announced in the Notice of Pro- 
posed Rule Making adopted on November 10, 1955, that 
after this determination had been made we would proceed 


to the consideration of proposals for such channel assign- 
ments as might be made in conformity with the general 
policies adopted herein". 13 Pike and Fischer RR 1583. 
(emphasis supplied) | 
As a purely technical matter of semantics, there may be some basis 








for the statement in the Commission's brief (p. 18) that the interim relief 
"can hardly be called the adoption of any general policy of deintermixture". 
It is submitted, nonetheless, that any fair interpretation of the policy 
judgments and discretion exercised by the Commission, in its Second 
Report on Deintermixture would lead to a conclusion that the only im- 
mediate result was to encourage as interim relief the deintermixture of 





channels in communities meeting the criteria established by the Commission. 


Certainly, this was the interpretation of the Sub-Committee of the U.S. 
| 


1 13 Pike and Fischer RR 1571, 1573 (emphasis supplied). 
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Senate Committee on Interstate and Foreign Commerce which had shown 
a real concern in the allocation problem, held public hearings and issued 
an official report within the month following the Commission's Second 
Report. It is illuminating to note the emphasis placed upon the part to 
be played by deintermixture as set forth by this Senate Report which 
read in part as follows: 


"C. Deintermixture Should be Effected 
as Broadly and Quickly as Possible 


"Deintermixture should be effected on as broad a 

basis as possible in order to make clear to the broad- 
casting industry, to advertisers and advertising agencies, 
and to the public that UHF is not only going to be main- 
tained but expanded to assume its necessary place in 

our overall television system. In so doing, of course, 
long- awaited encouragement will be given to many UHF 
broadcasters who are hanging on, despite severe losses, 
in hope that at long last something will be done for UHF 
besides talking about it. 


* * * 


"The committee recognizes that the Commission cannot 
bring about deintermixture overnight. However, as 
stated above, it feels that the Commission should move 
with all possible dispatch, designating additional pro- 
posals for hearing and expediting the proceedings in 
every way. 


"Such a course, even though it may take some months 
to carry out, may serve to halt the deterioration of the 
UHF situation which has been taking place. Further- 
more, it will demonstrate, more than any mere words 
can, the Commission's determination that UHF shall 
continue to play an important, and ever increasing, 
part in American television. 


"In this connection, the committee is of the opinion 
that the licensee or grantee of any VHF channel which 
may be deleted in the process of deintermixture should 
be granted a UHF channel in its stead. No holder of 

a VHF station license should lose his grant without 
getting a prior right to a UHF license in its place. 

It would appear that this could be done through appro- 
priate show-cause proceedings. Similarly, if a VHF 
channel deleted from one community is allocated to 
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another community with a faltering UHF station, or 
a UHF station has been forced off the air, the licensee 
of the latter should be granted the new VHF channel, 
thus making the market all VHF. 


"The committee agrees with the Commission that 
selective deintermixture, in and of itself! alone, is 
not a final and complete answer to the problem of 
television allocations. However, it is the one es- 
sential step which is broadly supported, which can 

be taken now, and which will, to the fullest degree 
possible, insure the preservation of UHF until other 
measures can be devised. Obviously the Commission 
should push its proposals for an all-UHF television 
system, or for other long range solutions, as rapidly 
as possible, to the end that we may have ‘multiple 
services in all important markets, with local stations 
in aS many communities as cann support them. Such 
a system will be possible only if UHF is preserved. 
The Commission should therefore proceed to de- 
intermix on a broad scale as rapidly as possible." 

1 Pike and Fischer RR (Pt. 1) pages 35: 12-13. 





Once the Commission concluded that immediate remedial action 


was necessary to correct the intermixing of channels prescribed by the 


1952 allocation, the question arises whether in the implementation of the 
June 26, 1956 Report and Order, the Commission had an unfettered, un- 
restricted and absolute discretion in determining what communities and 
what existing UHF operators should receive relief from the intermixed 
allocations prescribed by the 1952 Table. Nothing decided by this Court 
in the Coastal Bend and Gerico decisions suggests that the Commission 





may implement an established policy in a hit-or-miss or arbitrary manner. 
Intervenor states (Br. 15) (but this point is not asserted by the Com- 
mission), that WJHP has made no showing either to the Commission or to 
the Court that the particular facts in the case of J acksonville require that 
the relief which the Commission on its own motion proposed to provide 

to some thirteen communities (and the UHF operators located therein) 
require a Similar relief be afforded to Jacksonville|(and WJHP). At 

no time did either the Commission or the Intervenor deal with the 

showing made by WJHP, both in its petition of June 29, 1956 to the 





! 
| 
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Commission and its brief in this Court, that the factual circumstances 
present in the case of New Orleans, Louisiana, and Jacksonville, 
Florida, are precisely the same insofar as they bear upon the necessity 
for immediate relief from the intermixture of UHF and VHF channels 
imposed by the 1952 Table. 


It is clear from the brief of the Commission that if, in fact, the 
Commission did adopt a new policy accepting the failure of intermixture 
in its June 26th Report and Order in Docket No. 11532, the refusal of 
the Commission to implement that policy so as to apply it to WJHP and 
Jacksonville market was arbitrary. The Commission does not argue 
that it may apply a policy in an arbitrary manner but rather that no new 
policy was established by the June 26th Report and Order and therefore 
it is unnecessary to consider whether the Commission has arbitrarily 


implemented an alleged new policy. 


The arguments of Commission and Intervenor with respect to the 
significance of the Commission's action in making conditional grants 
‘in the adjudicatory proceedings involving Hartford, Springfield, Peoria 
and New Orleans is unconvincing. (Commission Br. 19, Intervenor Br. 
23) These actions, they claim, have no bearing on the instant case be- 
cause in these four cases the Commission had instituted rule making on 
its own motion to implement the June 26th, 1956 Report and Order in 
Docket No. 11532 whereas the Commission had not instituted rule making 
on its own motion to deintermix the Jacksonville market. This argument 
begs the question of whether the Commission properly refused to grant 
WJHP's June 29 petition which requested the immediate institution of 
rule making to correct the Jacksonville allocation. It is submitted that 
if WJHP's position is similar to that of the UHF operators who were 
‘petitioners or appellants in the Coastal Bend and Gerico cases, it has no 
better case than they to complain of a grant of a new VHF station in its 
market. But if the position of WJHP is the same as the position of the 
UHF station which has been and continues to operate in Peoria, Spring- 
field, New Orleans and Hartford, it is as much entitled to have the 
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Commission withhold making a grant to a new VHF station in its market 
as such VHF stations. And the Commission's determination that “sound 
policy" requires a conditional grant of a VHF station in those markets 
pending the outcome of the rule making proceedings looking to a deinter- 
mixture of such markets is as much a "sound policy" when applied to the 
question of whether a new VHF station should be permitted in Jacksonville 
until the Commission has deintermixed that market|in accordance with the 





views expressed in its June 26, 1956 Report and a i in Docket 
No. 11532. 


Under Point III of its brief (Br. 18-22), WJHP pointed out how the 
establishment of a new VHF operation in J acksonville would prejudice 
WJHP's June 29 petition for rule making by removing the elements es- 
sential to the basis upon which the Channel 12 assignment could be eli- 
minated under the criteria prescribed in the Commission's June 26th 
Report and Order in Docket No. 11532. Neither the Commission nor 
Intervenor has answered this argument. The Commission, on page 23 
of its brief, brushes aside "Appellant's argument of prejudice to its rule 
making request" by characterizing it as "the same argument rejected by 
the Court in Coastal Bend." It is clear from a reading of the Coastal Bend 
decision, as well as the Court's decisions in the other cases which were 
the aftermath of the Commission's various actions on November 10, 1955, 
that the arguments made by WJHP on pages 18-22 of its brief were not 
rejected. But what is more significant is that none of these cases could 
possibly have rejected WJHP's arguments of prejudice because it is based 
upon the criteria set up inpara. 31 of the Commission's June 26, 1956 Report and 
Order in Docket No. 11532, which was not in existence at the time the 
Coastal Bend and related cases were briefed and argued. 





1 The Commission, in footnote 22 on page 20 of its brief, takes exception to the suggestion that 

the conditional grants of VHF channels in Hartford, Peoria, Springfield and New Orleans were for the 
benefit of the existing UHF operators in those communities, It is difficult |to comprehend the beneficiaries 
of the “sound policy” reflected by such conditional grants if they are not the UHF operators, The public 
certainly gains nothing by a “no construction" condition in a construction permit, The successful VHF 
applicant is certainly not benefited; the Commission itself has stated that the grant of a VHF channel 

does not foreclose later action deleting the channel, Obviously the ae UHF stations in these markets 
are the direct and it would seem intended beneficiaries, 








: 
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The Commission's brief quotes (Br. 15) from this Court's opinion 
in the Coastal Bend cases and states that the language quoted is fully 
applicable here. This latter statement is patently wrong and misconstrues 


the Court's language. 


The Court was speaking in the context of an appeal or review in 
which the Commission had denied, with reasons which the Court thought 
lay within its discretion, petitions for deintermixture and had just in- 
stituted a general rule-making proceeding in which the multifarious 
remedies to be considered for strengthening the overall television al- 
location plan on a nationwide basis left the outcome uncertain. None of 
these aspects is present here. There is now no general rule making 
pending. There has been a denial in full of the WJHP petition for im- 
mediate institution of rule making to provide interim relief by refusal 
of the Commission to institute such proceedings (Br. 14-18), with no 
reasons given. The Commission has denied WJHP's request for a "no 
construction" condition in the Jacksonville Channel 12 case which the 
‘Commission itself had imposed as a matter of "sound policy” on other 
final decisions after June 26, 1956, in Peoria, Springfield, Hartford 
and New Orleans.2 This WJHP petition for interim relief was invited 
by the Commission on the basis of policy determinations concluded in its 

Second Report on Deintermixture of June 26, 1956, a circumstance 

‘foreign to the Coastal Bend context. It is clear that for these direct 
_reasons the Court's language quoted by the Commission (Br. 15) is not fully 
applicable here. 


i Indeed, the only general proceeding (used in its broadest sense) which might be thought to be 
, pending at this time is the Commission's “Inquiry into the Feasibility of Transferring Television Broadcasts 

to the UFH Band.” Second Report on Deintermixture, 13 Pike & Fischer, RR 1571, 1580. For obvious reasons 
Appellee-Respondents would be unwilling to identify this inquiry as a general rule-making proceeding, since 
the effect of such identification would be to suggest that the Commission has under active consideration re- 
moval of Channel 12 from Jacksonville as well as all VHF channels throughout the nation, 


It may be noted that the imposition of "no construction” conditions to withhold new VHF service 

_in the four cities where final adjudications were made after June 26, 1956, suggests a return by the Com- 
mission to the temporary freeze it imposed in the five “pilot” cases of 1955. Coastal Bend Television Co. 

v. FCC, 234 F(2d) 686, “In the meantime, it /PCC/ withheld grants of VHF channels in these communities, ” 
Id, at 689, i 
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In conclusion, the similarity between the position of WJHP in the 
instant case and that of the UHF stations in the Coastal Bend and Gerico 
cases ends with the statement that in all these caSes a UHF operator is 





complaining about the grant of an additional VHF service in its market 
which will have a destructive effect upon its operation. The dif- 

ference between the cases is that the UHF stations in the Coastal Bend 
and Gerico cases were seeking the intervention of this Court to require 
the Commission to reexamine the policy of intermixture in their parti- 
cular markets before permitting any additional VHF service, whereas 
WJHP is seeking the intervention of this Court after the Commission 

has completed its reexamination of intermixture on a nation-wide basis - 
and has concluded that pending a long range investigation of the possibility 
of shifting all television to the UHF channels, immediate interim relief 
should -be granted in intermixed communities, and has already imple- 
mented that decision by action in fourteen different markets.1 The 

fact that the appellant and petitioners in the Coastal Bend and Gerico 
cases were not entitled as a matter of law to prevent the Commission 
from taking action there which might lead to the destruction of their 
television station does not mean that WJHP must be precluded from the 
relief it here seeks which is based upon the failure of the Commission to 
extend to WJHP and the Jacksonville market the same treatment as it has 
extended to other VHF operators and communities similarly situated. 


Respectfully submitted, 


WILLIAM J. DEMPSEY 
WILLIAM C, KOPLOVITZ 
FREDERICK H. WALTON, JR. 


Dempsey and Koplovitz 
938 Bowen Building 
Washington 5, D. C. 
; Attorneys for the "Appellant-Petitioner 
A The Commission offers no explanation as to why the Commission on July 19, 1956, upon petition 
of Station WNOK-TV, a UHF operator in Columbia, S.C., proposed to add an additional VHF channel 
to Colombia, S.C., to deintermix that community in accordance with a views expressed in the June 26, 
1956 Report and Order in Docket No. 11532 (WJHP Br, fn. 11). 
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es 
COUNTERSTATEMENT OF THE CASE | 


Appellant -Petitioner's statement of the case is believed to be argu- 
mentative and incomplete and this counterstatement is therefore being pro- 


vided. 


Florida -Georgia Television Company, Inc. (Florida -Georgia), Inter - 
| 


venor here, is the permittee of a television station to operate on VHF 





channel 12 in Jacksonville, Florida. The Jacksonville J ournal Company 
| 


(WJHP), Appellant-Petitioner, is the licensee of television station WJHP- 
TV operating on UHF channel 36 in Jacksonville. This appeal stems from 
the Commission's denial (R. 182-83) of a WJHP request that Florida - 

Georgia be prevented from building its television atta canine final dis- 
position of a request by WJHP that the television assignments to Jackson- 
ville be changed. | 


The factual background to this case is very similar to that which the 


i/ | 
Court has considered in the Coastal Bend cases.~ Effective June 1, 1952, 


2 
the Commission adopted its Sixth Report and Order, = which established a 


new table of television assignments for the United States. Paragraph 818 


of the Report and Order, 17 Fed. Reg. 4020, assigned VHF channels 4 and 


12 and UHF channels 30 and 36 for commercial television use and VHF 
| 


1/ Coastal Bend Television Co. v. Federal Communications Commission, 
97 U.S. App. D.C. 339, 231 F.2d 498 (1956) (opinion denying temporary | 
relief), and Coastal Bend Television Co. v. Federal Communications Com- 
mission, 98 U.S. App. D.C. 251,234 F.2d 686 (1956) (en banc opinion deny- 
ing appeals on the merits). 





2/ 17 Fed. Reg. 3905 et seq. (May 2,1952); 1 Pike & Fischer RR (Pt. 3), 
pp. 91:599 et seq. | 
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channel 7 for non-commercial educational use, and the same assignments 





are still in effect. See Section 3.606 (b) of the Commission's Rules, 
1 Pike & Fischer RR (Pt. 1), Sec. 53:606(b). | 
Thus, in making its assignments to Jacksonville the Commission 

followed its policy, established in the Sixth Report and 9 rder, of "inter - 
mixture" of VHF and UHF channels. See Coastal Bend, [supra, at 98 U.S. 
App. D.C. 253, 234 F.2d 688. At the time of the issuance of the Sixth 
Report and Order, channel 4 was occupied by pre freezé station WMBR- 
TV,which still operates on that channel, and after the issuance of the 


Report and Order a number of other applications were filed. WJHP filed 


an application for channel 36 in December 1952. It received an unopposed 





grant in June 1953 and it commenced operation on December 13, 1953. 
Southern Radio and Equipment Company also filed an application for UHF 
channel 30, and received an unopposed grant in August 1953, but neither it 


nor its successors has built the station. An application for the educational 


channel 7 was also filed but it has not yet been granted. | 


Three applications were filed for channel 12, the only vacant com- 


mercial VHF channel. They were all on file by August 1952, several 





months before the WJHP application was filed, and thus at a time when .. 


WJHP . could have filed for the channel if it had wished to do so, but the 
| 


necessity for a comparative hearing delayed a grant for more than three 
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3/ | 
years. ~ During the time this comparative proceeding was being con- 


ducted, the Commission took notice of the fact that some UHF stations 
were having difficulty competing with VHF stations mr the same areas. 
After a number of requests had been filed by UHF Sern seeking to pre- 
vent the advent of competition a the VHF stations for| which applica- 
tions were then in hearing status, the Commission in Mulsch and April 

1955 instituted rule making proceedings respecting five "pilot" markets 


for the purpose of studying the intermixture problem. See Coastal Bend, 





supra, at 98 U.S. App. D.C. 254, 234 F.2d 689. 
Following the institution of this "pilot'' study a number of requests 


for additional rule making proceedings were filed by UHF stations, among 


them a request by WJHP. WJHP, in its "Petition for Rule Making and for 





Order to Show Cause" dated April 11, 1955, asked that "deintermixture" 


be effected in the Jacksonville area by making a third commercial VHF 


channel available by the deletion of the educational reserWation on channel 
7, and the assignment of channel 36 as an educational station. (See R. 2) 
On November 10, 1955, the Commission issued a Report and Order 
in the five "pilot" proceedings, denying the requests for modification of 
3/ The applications were designated for hearing by a Se ieee Order 
released January 8, 1954(R. 184-86) and the decision granting the Florida- 


Georgia application was released on August 31, 1956. (R. 287) 
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| 
the table of assignments. In essence the Commission held that, although 


the UHF-VHF situation presented problems which might call for changes 





in the table of assignments, these problems were of a nationwide nature 
not susceptible of a piecemeal solution, and that providing assistance to 


the individual UHF stations requesting relief in those cities would provide 


little or no assistance to the nationwide problem. First Report on De- 





intermixture, 13 Pike & Fischer RR 1511 (1955). It announced that it was 
therefore instituting a new proceeding (Docket No. 11532) calling for com- 
ments addressed to the overall problems facing the industry and for that 


reason was terminating the "pilot" proceedings and denying the requests 





for rule making, without prejudice to reiteration of the proposals in the 
new proceeding to be commenced. At the same time and on the same 
- grounds it denied all of the other requests for "deintermixture" rule 


making then on file, including that of WJHP. (R. 1-5) 





In the notice instituting rule making in Docket No. 11532, the Com- 


mission stated that its 1952 allocation plan had been a partial success 
| 
but that difficulties had been encountered in developing a fully competi- 


tive television system, and the purpose of the proceeding in Docket No. 


11532 was to explore the possibilities of ameliorating these difficulties. 


(R. 6-7) 
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In the meantime, the Commission refused to delay ali pending com- 


pletion of Docket No. 11532 -- the issuance of construction permits, or 
to delay construction pursuant to those permits, issued inl cotnaanradive 
proceedings for VHF channels which were assigned by the! Sixth Report 
and Order, supra, and which were now the objects of UHF requests for 
their deletion to accomplish "deintermixture.'' The ee eee 

denial of these rule making voquedtes and its refusal to hold ap on VHF 
grants pending completion of the rule making were affirmed by this Court 
in Coastal Bend, supra. 


Southern Radio and Equipment Company, the inactive permittee 





for channel 30, filed comments in Docket No. 11532. {(R.. 27-47) In 
effect, its proposal was to delete channel 12 as a commercial television 


channel, accomplishing "partial deintermixture" of the J acksonville 


| 
market, that is, the assignment of only one commercial WHF channel 


to.Jacksonville, with the others to be UHF channels. (R. 38-39) 


WJHP filed a reply to these comments, opposing, among other 
things, the Southern Radio proposal and advocating instead the assign- 
ment of a third commercial VHF channel for Jacksonville. (R. 56-62) 


It opposed the Southern Radio proposal in the following terms: 
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"Respondent [WJHP ] disagrees. with the efficacy of the remedy 
of partial deintermixture advanced by Southern Radio and 
Equipment Company to accomplish the desired result aca pe 
The basic fallacy of Southern Radio and Equipment Company's 
position is it recommends partial deintermixture (1 VHF, 
all other stations UHF), which, for the foreseeable future, 
would establish a permanent competitive superiority for one 
station and its affiliated network as against any and all other 
stations and.... networks. Such a solution would only serve 
to perpetuate the dominant position enjoyed by the only pre- 
freeze VHF station operating in Jacksonville now. ... The 
- comments, therefore, advance a solution which is not 
effective to meet the need for three fully competitive services 
in Jacksonville and ought to be regarded as an inferior or 
least desirable plan for resolving the need in Jacksonville 
for an adequate number of competitive services . < an 
(R. 59-60) 





On June 26, 1956, the Commission issued its Report and Order in 


Docket No. 11532. (R. 73 et seq.) In that Report and Order it recognized 


that circumstances, many of them beyond the scope of the Commission's 


jurisdiction, had so far combined to prevent full realization of the objec- 





tives of the Sixth Report and Order, although in important respects the al- 


| 
location plan was recognized as having been successful. (R. 73-76) The 


primary inadequacy so far experienced with the assignment plan was the 





difficulty which had been experienced by UHF stations operating in compe - 
tition with VHF stations and the consequent failure so tad to provide a 
fully competitive nationwide system of television stations with multiple 
services to the entire population. | 
Having determined that problems existed, a conclusion earlier 
reached in the course of the prior rule making actions noted above, the 
Commission discussed various possibilities of allocation changes to im- 


prove the situation. | 
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It first concluded that ''deintermixture" by means of the establish- 

ment of an all VHF television system would be unsatisfactory. This was 

so because the existing 12-channel VHF television band was insufficient 


to permit necessary assignments to be made to allow for a fully competi- 

tive television system, and because there was no eee of expanding 

the VHF television band to more than 12 channels. The See there - 

fore concluded that the UHF band should be utilized for television purposes. 
The Commission then considered tieiieaunaeeane’ such as was pro- 

posed here by WJHP -- "the deintermixture of VHF and UHF channel as- 


signments in order to more nearly equalize competitive opportunities in 


individual markets while at the same time utilizing both the VHF and UHF 





bands in the rationwide television system" (R. 77) -- and concluded that 


i 


this, too, provided no solution to the nationwide problem. The Commis - 
| 
sion held as follows: | 


"Citing competitive difficulties of UHF broadcasters... 

the proponents of deintermixture have advocated the elimina- 

tion of some or all of the VHF channel assignments in desig - 

nated cities. . . . The deintermixture proposals also en- 

visage . . . the transfer of some VHF channels to other cities 
. . Thus, deintermixture has the dual aspect of reducing 

or eliminating VHF assignments in some communities and 

of increasing the number of VHF assignments in others. 


"It does not appear, however, that deintermixture at this 
stage would be practicable in a sufficient number of communi- 
ties . . . to provide significantly enhanced opportunities for 
the fuller utilization of the UHF channels on a nationwide basis 
. . . . Nor would this technique alone satisfy the need for 
increasing the number of outlets in many markets, ' both large 
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"and small, which are at present inadequately served, and 

which accordingly offer only limited opportunities for compe- 
tition among stations, among networks, and among other pro- 
gram and revenue sources."' (R. 77-78) 








| 
Since, therefore, 'deintermixture, alone, cannot solve the entire 


problem" (R. 79), the Commission turned to a siesta lege of other 
means for making possible full use of the UHF band. (Ibid. ) It finally de- 
termined that the solution offering the best long term hope of substantial 
improvement, although considerable development and eakanch would be 
needed before it could be determined whether it would be feasible, would 
be the eventual shifting of all television broadcasting in the United States, 
or in a large part of it, to the UHF band. (R. 79-81) aN This would be 
feasible only if a number of conditions, not now present, could be met, 
and this shift would in any case take several years to bring about, but, 


| 


assuming the conditions could be met at such time in the! future, this pro- 





posal was the only change from the Sixth Report and Order which the Com- 


mission determined held out promise of being a worthwhile improvement 


over the present allocation plan. (R. 81-82) 


4/ Such a plan would be a form of "deintermixture,'"' of course, since 
VHF and UHF stations would not be competing in the same market, but 
the term '"deintermixture" will be confined in its use in this Brief to the 
meaning which has consistently been attached to it before the Commission 
and the Court -- a system whereby both VHF and UHF assignments are 
utilized throughout the country, but an effort is made to limit the assign- 


ments in any one market to one or the other type of station. 
| 
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Finally, since 'some years would be required in any event for the 
full implementation of an all-UHF system'' (R. 84), the Commission turned 


to a consideration of interim action which could be taken in the meantime 
to improve competitive possibilities in certain individual markets. (Ibid...) . 
It determined that consideration should be given to the addition of commer- 


cial VHF assignments in certain markets and the reduction or elimination 





of such assignments in others in order to increase the number of more or 
less equally competitive stations in these markets. (R. 85 -86) It also 
recognized that in certain markets with two VHF assignments the alloca- 
tion.: of additional VHF channels was not possible and deletion of one 
or more of the VHF assignments would not be desirable. (R. 86) Accord- 
ingly, recognizing that "it is not possible to formulate rigid criteria whose 
perfunctory application to individual cases will automatically indicate the 
course which would best serve the public interest in each |community dur - 
ing the interim period" (R. 84), the Commission did list certain factors 
which would be expected to be important in individual ae (ibid. ) and it 
also announced that it was that day issuing a number of ss of proposed 
rule making looking toward consideration of "a series of Le cosaed channel 
reassignments which appear to merit consideration in couformity with the 
objectives Sard in the Report and Order."' (R. 85) | 
Thirteen such notices were issued, which in some tases proposed 


the deletion of a commercial VHF channel and in others proposed the addi- 


tion of a commercial VHF assignment. (R. 105-31) Shortly thereafter a 
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fourteenth notice was issued. (R. 132-34) WJHP correctly notes in its 


Brief (p. 15, note 23) that in some cases notices were igsued proposing 
consideration of allocation changes in cities where no such proposals had 
been made at the time of the commencement of the rule laid proceeding. 
The Commission did not include Jacksonville among the ihe respecting 


which it issued notices of proposed rule making. 





Subsequent to the issuance of the Report and Order in Docket No. 
11532 and the issuance of the notices of proposed rule making on June 26, 
1956, the Commission released four final decisions in shasta pro- 
ceedings for VHF channels in four cities in which the silica of proposed 
rule making called for consideration of the deletion of the VHF channels 
for which the competing applicants had filed. The four sites were Peoria, 


Illinois, Springfield, Illinois, Hartford, Connecticut, and New Orleans, 





Louisiana. In each of those cases the Commission ordered that construc- 


| 
tion of the facilities authorized be withheld pending completion of the rule 
| 


making proceeding. The holding in the New Orleans decision, released 
July 13, 1956, was as follows: 


"We have arrived at our determination as to which of the 
three applicants before us merits... the grant. |. . Before 
proceeding with the grant. . . recognition must be given to 
the action of the Commission released under date of June 26, 
1956, in Docket No. 11532 adopting a Report and Order in its 
general television allocation proceeding, and to the action re- 
leased under the same date in Docket No. 11732 giving a notice 
of rule-making with respect, inter alia, to the proposed re- 
assignment of Channel 4 from New Orleans, Louisiana to 
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"Mobile, Alabama, and the proposed assignment of Channel 42 

to New Orleans, Louisiana. In light of these actions, the Com- 
mission is of the view that the grant made in the present adjudi- 
catory proceeding should be conditioned in such m nner as to 
stay any construction of the television station applied for herein 
pending outcome of the rule-making proceeding instituted in 
Docket No. 11752. The expression of this view constitutes 

in no way a pre-judgment of the rule-making proceeding. The 
view is based, rather, upon the Commission's belief that, hav- 
ing proposed on its own initiative deintermixture rule -making 
bearing directly upon the channel here involved, authority for 
construction pursuant to a grant of permit herein should be 
withheld for reasons of sound policy.'' Loyola University, 12 
Pike & Fischer RR 1017, 1114-15 (1956) | 





To the extent relevant here, the language contained in the other three de- 
| 

cisions was identical. ~ The Commission has not erdexka a stay of con- 
struction of any other television stations, but instead has' failed or refused 
in all other cases to grant stays. 

On June 29, 1956, WJHP filed a petition with the Commission seek- 
ing the issuance of a notice of proposed rule making affecting the Jackson- 
ville assignments and also asking that the Commission withhold action in 


the Jacksonville channel 12 comparative proceeding, or that it order that 





station operation on that channel not commence, until completion of the 


rule making proceeding. (R. 136-52) 


The primary rule making requested by WJHP was essentially the 


same as that previously sought by it in its pleadings summarized above: 


5/ Travelers Broadcasting Service Corp., 12 Pike & Fischer RR 689, 
806e (Hartford, Conn. Ghannel 3, released July 25, 1956); WMBD, Inc., 


1l Pike & Fischer RR 533, 607-08 (Peoria, Ill. channel 8, released June 
29, 1956); and Sangamon Valley Television Corp., 11 Pike & Fischer RR 
783, 813-14 (Springfield, Ill. channel 2, released June 29, 1956). 
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| 
the assignment of a third commercial VHF channel to Jacksonville by the 


deletion of the educational reservation on channel 7. This was said to 


conform to the Commission's assignment criteria in Docket No. 11532 


and to be consistent with the similar Commission action in issuing a notice 





looking toward consideration of the deletion of an educational reservation 


in Duluth, Minnesota-Superior, Wisconsin. (R. 141-43) | 
In the alternative WJHP for the first time advancedla "partial deinter- 

mixture" proposal similar to the Southern Radio ec cauat it had earlier 

opposed, and which it even now argues is less desirable than its primary 


proposal, and should be adopted only if policy considerations precluded 


adoption of its first proposal. This alternative was the deletion of channel 


12 from Jacksonville. (R. 143-44) Several further pleadings were filed 


on this subject, by WJHP and others. (R. 153-81) 





On August 31, 1956, the Commission released its decision in the 
Jacksonville channel 12 proceeding, granting the Florida +-Georgia applica - 


tion without conditions (R. 187, 287), and on the same day the Commission 


released an order in the comparative proceeding denying that portion of the 





WJHP rule making request which requested a stay or conditional grant. 


This denial was based on the finding that the public interest would be served 
| 
by expeditious action in the comparative proceeding and that issuance of a 


final decision would not prejudice the rule making request since the issu- 

| “ee, 
ance of the construction permit could not operate to negate the Commission's 
rule making power... The Commission also noted that WJ HP was not a party 
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to the comparative proceeding and had not sought to become a party. 


(R. 182-83) 


These appeals then followed. On September 18, 1956, WJHP filed 


motions before this Court asking for a stay of the Commission's grant of 


the Florida-Georgia application pending determination of the appeals. 


These motions were opposed by the Commission, by the United States, and 


by Florida-Georgia, and were denied by the Court on October 10, 1956. 





SUMMARY OF ARGUMENT 
This, the latest of a series of cases in which UHF leiesiaian stations 
| 
have sought court review of refusal by the Commission to stay VHF grants 
pending final action on UHF requests for ee of the markets 
in question, is similar to the facts in Coastal Bend Television Co. v. 


Federal Communications Commission, 98 U.S. App. D.C. 251, 234 F.2d 


686 (1956), and Gerico Investment Co. v. Federal Communications Com - 





mission, _U.S. App. D.C. _, _F.2d___ (Cases No. 13,154 et al., 
| 
decided January 17, 1957), and this Court's affirmance of the Commission's 


rulings in those cases are controlling here. -.Here, Appellant, a UHF 
| 


operator,, seeks reversal of the Commission's refusal to stay the grant it 
made on VHF channel 12 in Jacksonville, Florida. 
Appellant claims two significant differences from those cases are 
present here. First, it argues that since the Commissian rulings which 
were affirmed in the Coastal Bend cases, the Commission has discarded 
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its 1952 allocation plan involving intermixture of VHF and UHF assign- 
ments in the same communities and has adopted a new policy of deinter - 
mixture relief for communities in which UHF stations exist. This claim 
is unsupportable. The Commission has not discarded its 1952 allocation 
plan since its Coastal Bend rulings, and on the contrary has ruled that de- 
intermixture should not be adopted as a national policy. It has instituted 
rule making proceedings to consider providing interim relief by means of 
deintermixture in certain individual markets whose particular facts ap- 
peared to warrant such consideration, but Appellant has made no showing 
that the particular facts in the case of Jacksonville require such relief. 
The second argument made by Appellant is that the Commission has 
changed its Coastal Bend policy and has adopted a policy of granting stays 
of VHF grants pending completion of rule making proceedings, and that 
this policy should have been applied in this case. But the Commission has 
not changed its general policy. On the contrary, it has granted stays in 
only four cases, on the basis of facts not present here. In those cases the 
Commission, on its own initiative, determined that rule making proceed- 
ings should be instituted looking toward the deletion of VHF channels for 
which competitive applications were still in hearing. When, later, the 
time came to decide the comparative proceedings, construction was stayed 


pending completion of the rule making proceedings. The) Commission gave 


as its reason.. for granting the stays the fact that it had, ion its own initia- 


tive, proposed rule making directly affecting the VHF channels involved in 
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| 
the comparative proceedings. Here there has been no notice of proposed 





rule making, either on the Commission's own motion or on that of WJHP, 

and hence no determination by the Commission that Appellant's rule mak- 
| 

ing request merits further consideration, and there has been no notice 


looking toward the deletion of the VHF channel involved in the WJHP re- 


quest for a stay. 





Moreover, WJHP itself does not recommend that the VHF channel 
here involved be deleted, but considers such a deletion to be an undesir- 
able substitute for its real request, which is that an additional commercial 
VHF channel be assigned to Jacksonville. If its pvienary request is 
granted there will be no change in the assignment of channel 12 to Jackson- 
ville, and therefore no basis for staying the grant made ion it. Under 
these circumstances the Commission was fully justified jin making the 


same determination in this case as it made in the Coastal Bend and Gerico 


cases. 


ARGUMENT 
THE COMMISSION'S REFUSAL TO WITHHOLD A VHF |. 
TELEVISION GRANT PENDING CONSIDERATION OF A | 
DEINTERMIXTURE REQUEST WAS WELL WITHIN ITS | 
DISCRETION AND WAS PROPER. | 


This is the latest in a series of cases in which operators of UHF 
television stations have sought court review of refusal by the Commission 


| 
to stay grants of VHF television permits, long in hearing, pending final 


action on UHF requests for changes in the television table of assignments. 
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In this case WJHP, the operator since December 1953 of|a UHF station in 
Jacksonville, filed a petition in June 1956 seeking a change in the Jackson- 
ville television assignments, and also asked the Commission either to de- 
fer its decision in the channel 12 comparative piocesding anki after it had 
acted on the WJHP rule making request or to condition any grant made in 
the eevee so as to prevent the commencement of operation on the 
VHF station until final action had been taken on the rule making request. 
When the Commission issued its final decision and made a grant to Florida- 
Georgia, refusing to stay either the grant or operation under it, WJHP 
took these appeals. 

We submit that the WJHP requests for relief have — precluded by 


6 
the Coastal Bénd and Gerico cases. es in which this Court affirmed Com- 





mission actions in similar circumstances refusing to stay VHF television 
| 
| 
grants because of the possibility that there might be changes made in tele- 


vision assignments. In the Coastal Bend and Gerico cases, UHF stations 


sought, among other things, the delay of VHF channel proceedings pend- 





ing the outcome of the general rule making proceeding in ‘Docket No. 


11532, whose purpose was to find a solution to the allocation problems 


which the Commission had found to exist. (see Counterstatement of the 


~e )T «oe faa 
Case, at.page:'5.,. supra.) The Commission denie these requests and 
instead acted as it did here and made unconditioned grants on the VHF 


channels, and this Court affirmed these actions. In Coastal Bend, the 








6/ Coastal Bend Television Co. v. Federal Communications Commission, 
98 U.S.App. D.C. 251,234 F.2d 686 (1956), and Gerico Investment Co. v. 


Federal Communications Commisson, _U.S.App.D.C. |. F.2d__ 


(Cases Nos. 13, 154 et al. , decided January 17, 1957). 








| 
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Court held that "we clearly should not compel the Commission to delay ex- 
isting adjudicatory pubmeediiegs conducted in accordance with the statute 
and valid regulations thereunder in order to await the outcome of rule- 
making proceedings.'' 98 U.S. App. D.C. at 255, 234 F, 2d 686 at 690. 
And in Gerico the Court held that Appellant's request for relief was fore- 
closed by the decision in Coastal Bend, despite the fact that the unconditioned 
VHF grant was made at a time when the specific rule -making requested by 
Appellant was before the Commission on petition for reconsideration. We 
think that the WJHP position here is similarly foreclosed by the decisions 
in the Coastal Bend and Gerico cases. | 
WJHP argues that this case is "significantly different'' from the 
Coastal Bend cases (App. Br., p. 27), and it must, of course, prevail in 
that argument if it is to succeed here. WJHP argues that there are two 
differences between this case and the Coastal Bend cases: It argues first 


that unlike the situation in November 1955 when it denied rule making re- 





quests resulting in the Coastal Bend cases, the Commission in June 1956 
discarded its 1952 allocation plan of deintermixture and has decided ina 
general rule making proceeding to take immediate steps to grant relief 
(presumably deintermixture is meant) "to the public and UHF operators in 
intermixed markets" (Br., p. 27), and therefore the Commission does not 
now have discretion to adhere to its 1952 allocation plan. The second 


WJHP argument is that the Commission has changed its 1955 policy of re- 












ait 
fusing to delay VHF grants pending the completion of rule making proceed- 
ings and now has the contrary policy, and therefore is required to apply 
that policy uniformly. (Br., pp. 27-30) We shall show that these argu- 
ments are factually incorrect and that the holdings in the Coastal Bend and 
Gerico cases are therefore fully applicable to this case. We need not, 
therefore, reach the further question, which would be presented if the 
WJHP arguments were factually correct, of the extent to which the Com- 
mission is required as a matter of law to take the same rule making steps 


at the same time with respect to every affected market in the country, 
even in furtherance of a national policy. ~ | 


i 
! 





7/ Ashbacker Radio Co. v. Federal Communications Commission, 326 
U.S. 327 (1945) holds, of course, that the Commission may not in ordin- 
ary circumstances grant one of two mutually exclusive applications and 
later hold a hearing between the two applicants, because one of the appli- 
cants is thereby denied a fair hearing. But this holding |has never been 
extended to require simultaneous handling of applicationis even in the same 
city but for different frequencies. For example, the F lorida-Georgia 
application for channel 12 in Jacksonville was filed before the WJHP ap- 
plication for channel 36, but WJHP received its grant more than three 
years before Florida-Georgia did. Clearly the Commission was not re- 
quired to hold up the WJHP grant until it made the Florida-Georgia grant. 
And even more remote from the Ashbacker holding is the WJHP position 
that because the Commission issued notices of proposed|rule making in 
certain markets which it believed warranted consideration, therefore 

the Commission was required simultaneously to issue notices in every 
market in the United States which might be similar. WJHP has provided 
no legal support for its claim that the Commission's manner of conduct- 
ing its rule making affairs is so rigidly restricted by law, and has indeed 
conceded that the Court will not interfere with the order in which the 
Commission conducts its business (Br., p.16 ), and we do not think its 
argument is tenable. | 
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The Commission did not, between November 1955 and June 1956, 





discard its 1952 allocation plan. Indeed its attitude toward the 1952 plan 


has not changed materially since 1955. As we have pointed out in our 


Counterstatement of the Case. (pp. 4-9, supra), the Commission con- 





cluded both in 1955 and in 1956 that the 1952 plan had in ¢ertain respects 
been a success and in certain others, due in part to circumstances beyond 
the control of the Commission, had not accomplished the fully competitive 
television system contemplated by the plan. But the Commission, which 
is still searching for a modification or substitute for the plan which will 


ameliorate the problems which have been encountered, has neither ex- 





pressly nor tacitly "discarded" its 1952 plan or the table of assignments 
promulgated under it. On the contrary, the most meee: change rele- 
vant to this case in the Commission's thinking between 1955 and now is 
its coawisoe in 1956 that deintermixture, which was sohpintens in 1955 
to be a possible solution to the UHF-VHF problem, would not solve the 
nationwide problem facing the Commission. It is therefore absurd for 
WJHP to contend that the June 1956 Report and Order constiaced a dis- 
carding of the 1952 plan and the adoption of a general salicy of deinter- 


mixture. 


The Commission did, it is true, accompany its June 1956 Report 


and Order with rule making proposals calling for consideration of changes 


in channel assignments in thirteen individual situations where the Com- 
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mission believed that such consideration would be desirable as presenting 
a possibility of making competitive conditions more equal in those particu- 


lar markets. These proposals were designed to sediase the possibility of 
interim relief and were based upon the Commission's shave of the in- 
dividual facts in each case and its decision on its own elGan that the as- 
signment changes were sufficiently feasible to warrant donutidnsdions The 





issuance of these notices did not constitute the adoption of a new general 
policy. It merely reflected the Commission's atrneis and desire to 
modify individual city assignments where changes of that kind in the de- 
tails of its table of assignments would improve the chances of the alloca- 
tion plan's being able to meet the objectives for which iti'was designed. 
That the Commission has always been willing to make such individual 
changes in its nationwide table of assignments is evidenced both by its 


rules which allow for such changes, and by the fact that it has considered 





dozens of such requests, and granted some of them, during the past sev- 


8/ | 
eral years. " WJHP has presented no facts either to the Commission or 


to this Court which serve to establish that the issuance of those notices of 


proposed rule making required the Commission simultaneously to issue a 


| 
8/ Section 1.702 of the Commission's Rules provides that any interested 
person may petition for issuance, amendment, repeal or waiver of any 
rule or regulation. 1 Pike & Fischer RR (Pt. 1) Sec. 51:702. 2 Pike & 
Fischer RR (Table of Cases), pages T-9, T-42-43, lists more than 100 
Commission Reports and Orders on requests for individual changes in 
television channel assignments. 
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9 | 
notice affecting Jacksonville. ~ | 


Since WJHP's argument that the Commission has abandoned its 


1952 allocation plan and has adopted a national deintermixture policy has 
| 


| 
been shown to be incorrect, we turn now to a discussion lof its argument 
| 


that the Commission has adopted a policy of staying VHF grants pending 
completion of rule making proceedings, and thus has actkd inconsistently 
in this case. 
It is clear from the Coastal Bend cases that the Cdsciestod acts 
within its discretionary power when it refuses to stay a VHF grant pend- 
ing the disposition of requests for rule making. The essence of the 
WJHP argument is that the Commission has exercised its discretion to 
grant stays in four cases and has thereby established a general policy 
which it has arbitrarily failed to follow here. But the Commission has 
established no such general policy of granting stays in such cases, and 
the factual situations in which it did grant stays are quite different from 
the facts here. Hence, there is no basis for the claim that the Commis- 


sion has acted unreasonably. 


9/ WJHP complains that the Commission has not explained why it did not 
include Jacksonville among the markets for which notices of proposed 


rule making were issued. But clearly the Commission is not required to 


explain why it did not take action in the hundred or more cities in which 

UHF stations are located in the course of issuing thirteen notices of pro- 
posed rule making which it considers should be issued. At such time as 
it acts on the WJHP petition on its merits it will presumably either issue 
a notice or explain why it is denying the WJHP request. 
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The Commission granted stays of construction on VHF channels in 
four cities, New Orleans, Hartford, Peoria, and Springfield, Illinois. 
(See pages 11-12, supra) Each of those cities was among the thirteen 
in which the Commission, on its own motion, instituted rule making pro- 
ceedings looking toward assignment changes to provide interim relief, as 
outlined above. And each of the VHF channels involved was a channel 
which the notice of proposed rule making proposed to delete from the city 
as a commercial channel. Accordingly, when, after the notices of pro- 
posed rule making were issued, it came time to issue decisions in the 
comparative proceedings for those channels, the Commission expressed 
the view that the permits granted should be conditioned so as to prevent 

| 
construction until the completion of the rule making proceedings. (Ibid. ) 
The Commission held that: 
"The expression of this view constitutes in no way a pre- 
judgment of the rule-making proceeding. The view is 
based, rather, upon the Commission's belief that, |having 
proposed on its own initiative deintermixture rule-making 
bearing directly upon the channel here involved, authority 
for construction pursuant to a grant of permit herein should 
be withheld for reasons of sound policy." (Ibid. ) 
The facts upon which the Commission based its stays in those cases 


are not present here. The Commission has not on its own initiative pro- 


posed rule making in Jacksonville. In fact, it has issued no notice of 





proposed rule making. That is to say, it has not yet determined whether 


there is sufficient merit in one or the other of the WJ HP proposals to 
| 
| 


ce oe 
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warrant the institution of a rule making proceeding. Nor has it proposed 


rule making directly affecting channel 12, the channel here involved. 
As this Court recognized in the Coastal Bend pace the Commis- 
sion's decision whether to grant a stay in cases such as this is reached 
after a balancing of the factors on both sides of the ee The Court 
recognized that the Commission's rulings which it affirmed in Coastal 
Bend were not based on a finding that a denial of the stays would not cause 
any injury to the UHF stations or to the public, but on a determination 
that the possible injury from denial of the stays was —- than counter - 
balanced by the gain to the public from the new VHF services to be pro- 
vided. In this case, too, the Commission based its denial of the stay on 


its determination that the public interest would be served by prompt utiliza- 





tion of channel 12. (R. 182-83) 
In weighing the opposing public interest factors, it is perfectly 
reasonable for the Commission to consider as factors in its determination 
what likelihood there is that assignment changes will be prise at all, that 
they will be made soon, and that the changes will sniveiiva the VHF channel 
in question. In the four cases in which it did grant stays the Commission 


had already reached a preliminary determination that assignment changes 





were of sufficient merit at least to call for investigation; here no such de- 


termination has been made. In those cases the Commission had instituted 


rule making proceedings, so that a determination of those proceedings, 
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and therefore the lifting of the stays, could be expected considerably 
earlier than here. And in those cases the Commission had determined 
that serious consideration should be given to removing the very VHF chan- 
nels involved in the comparative hearing. Here it has made no such de- 
termination. The instant case, therefore, is identical on its facts with 
those in the Coastal Bend and Gerico cases where stays were denied, and 


is very different from those where stays were granted. The Commission's 





exercise of its discretion in this case was therefore fully justified. 
It should also be emphasized that if the principal WJHP argument 


before the Commission is accepted there will never be’ any reason at all 





to grant a stay. For, as we have shown above (pp.4-7, 12-13,supra), WJHP 





has always argued that the public interest would be served by the addition 
of a third VHF channel to Jacksonville for commercial use rather than the 
deletion of channel 12. If the Commission is to accept ids argument, there 
would clearly be no basis for complaining of the Commigsion's denial ofa 
stay of construction on channel 12, since that channel eouta not be in- 
volved in the change in allocations. The Commission has not granted any 


stays except where it proposed to delete the channels on|which construc- 





tion was stayed, and there would be no more basis for staying construc - 
tion and operation of the Florida-Georgia station on channel 12 pending the 
licensing of an applicant on the other VHF channel than there would have 


been for staying construction and operation of the WJ HP station on channel 












| 
| 
| 
| 
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36 pending completion of the channel 12 hearing. In meee Pe WJHP is 
contending that the Commission is required as a matter of law to stay con- 
struction on channel 12 because there is a possibility that what WJHP con- 
siders to be the least desirable change in allocations -- deletion of channel 
12 -- may eventually appeal to the Commission as more desirable than 
either the WJHP primary request or a decision to retain|the allocations 


unchanged. In this respect at least the WJHP position is; weaker than those 


of the appellants in the Coastal Bend and Gerico cases who had made un- 


| 
qualified requests for deletion of VHF channels, because those appellants 


were in fact asking the Commission only to delete the channels on which 
they wished grants to be stayed. | 

WJHP has not claimed any other '!significant" differences between 
this case and the Coastal Bend cases, and we submit that there are none. 
Since the claims to differences it has made are not factually supportable, 


the relief it requests is foreclosed by the Coastal Bend and Gerico cases. 


CONCLUSION 


For the foregoing reasons these appeals should be denied or dis- 
missed. 
Respectfully submitted, 


BERNARD KOTEEN 
ALAN Y. NAFTALIN | 
Koteen & Burt | 
836 Wyatt Building | 
Washington 5, D. C. 
Attorneys for Intervenor, 
Florida-Georgia Television Company, Inc. 
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